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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
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)
)
)
)
V. ) PCB NO. 99-134
) (Enforcement - Water)
HERITAGE COAL COMPANY, L.L.C. )
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)
)
)

L.L.C),
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NOTICE OF ELECTRONIC FILING

To:  See Attached Service List
PLEASE TAKE NOTICE that on April 11, 2011, | electronically filed with the Clerk of the
Poliution Control Board of the State of lllinois, c/o John T. Therriault, Assistant Clerk, James R.
Thompson Center, 100 W. Randolph St., Ste. 11-500, Chicago, IL 60601, COMPLAINANT'S
RESPONSE TO MOTION FOR PARTIAL SUMMARY JUDGMENT and MOTION TO EXCEED
PAGE LIMITATION, copies of which are attached hereto and herewith served upon you.
Respectfully submitted,
PEOPLE OF THE STATE OF ILLINOIS

LISA MADIGAN,
Attorney General of the
State of lllinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

—— -
THOMAS DAVIS, Chief

Assistant Attorney General
Environmental Bureau

BY:

500 South Second Street
Springfield, lllinois 62706
217/782-9031

Dated: April 11, 2011
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CERTIFICATE OF SERVICE

| hereby certify that | did on April 11, 2011, cause to be served by First Class Mail, with
postage thereon fully prepaid, by depositing in a United States Post Office Box in Springfield,
lllinois, a true and correct cop&y of the following instruments entitled NOTICE OF ELECTRONIC
FILING, COMPLAINANT'S RESPONSE TO MOTION FOR PARTIAL SUMMARY JUDGMENT

and MOTION TO EXCEED PAGE LIMITATION upon the persons listed on the Service List.

S

THOMAS DAVIS, Chief
Assistant Attorney General

This filing is submitted on recycled paper.



Electronic Filing - Received, Clerk's Office, April 11, 2011

SERVICE LIST

Stephen F. Hedinger

Sorling, Northrup, Hannah, Cullen & Cochran
800 lllinois Building

Springfield, IL 62705
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Kansas City, MO 64112

Brad Halloran, Hearing Officer
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
Complainant, ;
v. ; " PCB NO. 99-134
) (Enforcement)
HERITAGE COAL COMPANY LLC, ;
Respondent. ;

MOTION TO EXCEED PAGE LIMITATION

NOW COMES the Complainant, PEOPLE OF THE STATE OF ILLINOIS, and
respectfully requests leave to file its Response to the Respondent’s Motion for Summary
Judgment. Section 101.302(g) of the Board’s Procedural Rules imposes dpage limitation of 50
pages for a brief. The People’s Response totals 52 pages and leave is respectfully requested to
file this brief.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS,
LISA MADIGAN,
Attorney General of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division
BY: — -

THOMAS DAVIS
Environmental Bureau
Assistant Attorney General

500 South Second Street
Springfield, lllinois 62706
217/782-9031

Dated: ‘%//l ///
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
Complainant, %
v. ; PCB NO. 99-134
) (Enforcement)
HERITAGE COAL COMPANY LLC, i
Respondent. i

COMPLAINANT’S RESPONSE TO MOTION FOR PARTIAL SUMMARY JUDGMENT

NOW COMES the Complainant, PEOPLE OF THE STATE OF ILLINOIS, and
respectfully responds to the Motion for Summary Judgment on Count III of the Third Amended
Complaint and states as follows:

INTRODUCTION

The Respondent, Heritage Coal Company LLC (“HCC”), challenges the applicability of
the Board’s Groundwater Quality Standards (“GWQS”) at 35 Ill. Adm. Code Part 620 to the
Eagle No. 2 Mine in Gallatin County. We will preface our Response by reciting the grounds set
forth by the Respondent [Brief at page 3] with our responsive position on each contention:

“The GWQS established by Section 620.410(a) do not apply because reclamation at the
Mine was not completed at the time of the alleged violations.” This is a legally correct statement
regarding the general regulatory exemption in Section 620.450(b)(2) (“Prior to completion of
reclamation at a coal mine, the standards as specified in Sections 620.410(a) and (d), 620.420(a)
and (d), 620.430 and 620.440 are not applicable to inorganic constituents and pH.”). However,

other provisions of Section 620.450(b) specifically limit this exemption in regards to refuse
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disposal areas which the record shows is the source of the grouhdwater contamination.

“The GWQS established by Section 620.301 do not apply because the Disposal Areaé do
not discharge to ‘resource groundwater’.” The prohibition of Section 620.301 is correctly
interpreted to be limited to “the release of any contaminant to a resource groundwater.” In order
to be entitled to summary judgment, the Respondent must demonstrate that the groundwater
contaminated by the refuse disposal areas cannot be considered as presently being (or capable of
being) put to beneficial use due to its suitable quality and is instead a Class I'V groundwater
pursuant to Section 620.240.

“The GWQS established by Sections 302.208 and 302.304 do not apply because the
Disposal Areas are not “not contained within an area from which overburden has been removed.”
Although the Complainant disputes the factual statement, it is correct that the provisions of
Section 620.450(b)(4) and (5) are only applicable to refuse disposal areas located where
overburden removal did not occur.

“At all times after December 5, 2006, the alternative GWQS under Section 620.450(a)(3)
apply because a groundwater management zone (‘GMZ’) was established . . . pursuant to Section
620.250(a).” This is legally correct.

This introductory section will determine what the evidentiary record may consist of at this
juncture, especially whether the material facts represénted to be “undisputed” are reliable, and
discuss the purposes of the Illinois Surface Coal Mining Land Conservation and Reclamation Act
(“Mining Act”), 225 ILCS 720/1.01 et seq., and regulations promulgated to implement the
Illinois Groundwater Protection Act (“IGPA”), 415 ILCS 55/1 ef seq., which the Respondent

contends are identical. This contention allows the Respondent to argue that the meaning of the

-
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terms employed in Part 620 ought be construed in the context of mining instead of groundwater
protection. Our response will provide a more appropriate context in which to consider this
argument. The People dispute both the factual basis and the legal bases of HCC’s motion,

The Record as to Pleadings and Admissions

In determining whether the moving party is entitled to summary judgment and whether
any genuine issue of material fact exists, the Board must construe the pleadings, admissions and
affidavits strictly against the movant and liberally in favor of the opponent. A chronology is set
forth in our pleadings as to the applicability of statutory and regulatory standards. It is undisputed
that the Eagle No. 2 Mine began mining operations in 1968 and ceased such operations on July
12, 1993. Permit No. 34 was issued by the State of Illinois on August 1, 1985 pursuant to the
Mining Act, which governs lands affected by coal mining operations after February 1, 1983. The
mining permit was revised by the Office of Mines and Minerals, Illinois Department of Natural
Resources (“IDNR” or the “Department”), on September 27, 1996; the “results of review”
(attached as an exhibit and supported by affidavit) contains the permit findings and conditions,
review comments and responses, required modifications to the renewal application, and IDNR’s
groundwater assessment and findings of probable cumulative hydrologic impacts.

The Illinois Environmental Protection Act and the Board’s regulations also became
effective subsequent to the commencement of operations at the Eagle No. 2 Mine. The Part 620
standards became effective on November 25, 1991. The People’s Third Amended Complaint was
filed on September 16, 2002 and attempts to delineate the applicability of the environmental
standards to alleged violations occurring prior to and subsequent to November 25, 1991. Lastly, a

groundwater management zone (“GMZ”) was established on December 6, 2006.
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Respondent’s Answer to the Complaint

The admissions and denials in the Respondent’s Answer (filed on December 23, 2002)
are relevant to any consideration of its Motion for Summary Judgment. The Board’s rule at
Section 103.204(d) regarding an answer to an enforcement complaint provides that the material
allegations of the complaint will be taken as admitted if not specifically denied by the answer,
unless respondent asserts a lack of knowledge sufficient to form a belief, and allows a respondent
to raise affirmative defenses: “Any facts constituting an aff/'lrmative defense must be plainly set
forth before hearing in the answer or in a supplemental answer. . . .” This rule does not provide
any further guidance as to the substantive content of an answer to a complaint, but Section
101.100(b) provides that “the Board may look to the Code of Civil Procedure and the Supreme
Court Rules for guidance where the Board’s procedural rules are silent.”

According to Section 2-610(a) of the Code of Civil Procedure, an answer “shall contain
an explicit admission or denial of each allegation of the pleading to which it relates.” It is well
settled that an admission in a ’pleading is binding on the party making it, and as to such party it is
conclusive as to the admitted fact. Also, the scope of any admission is limited to the actual
allegation being admitted. Neither the Board’s procedural rules nor the Code of Civil Procedure
allows a responding party to “acknowledge” additional factual matters in an answer. The Board
must be wary of any arguments based upon “facts” cited within the Respondent’s Answer that are
not pleaded with the complaint or supported by affidavit.

For instance, in its Answer regarding paragraph S of Count I, the Respondent “admits the
allegations set forth in the first sentence thereof and denies the allegations set forth in the second,

third, fourth, fifth, and sixth sentences thereof.” Answer at § 5. The fourth sentence alleges that
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“Eagle No. 2 was operated as an underground coal mining facility . . . from 1968 until July
1993.” Complaint at § 5. Instead of admitting any portion of this sentence, the Respondent
“acknowledges the following facts with respect to matters that are the subject of said paragraph .
.. Eagle No. 2 was operated as an active underground coal mine in 1968 until July 1993, and
reclamation activities at the mine have been ongoing thereafter.” Answer at q 5; emphasis added.
However, the complaint does not allege that reclamation activities at the mine have been
ongoing. This factual claim regarding reclamation activities is also not pleaded in any of the
Respondent’s sixteen affirmative defenses. Answer at s 74 - 89. The record exclusive of the
Motion for Summary Judgment is devoid of any information regarding reclamation. While the
facts and law pertaining to the Respondent’s contentions in its Motion for Summary Judgment
will be addressed in detail below, this section will also identify other factual issues as to Count
I11 that are either disputed through explicit denials or otherwise the subject of acknowledgments
or assertions by the Respondent.

The nature of the groundwater is also disputed by the Respondent. Paragraph 6 of Count I
pleads the following facts: “Eagle No. 2 is located at the eastern edge of the Henry Aquifer, one
of the few Class 1 groundwater resources in southern Illinois. The Saline Valley Conservancy
District (“SVCD”) public water supply wells are located to the southwest and hydraulically
down-gradient from Eagle No. 2.” HCC’s Answer indicated that the Respondent lacked
information or knowledge regarding the first sentence and denied the allegations of the second
sentence. Proof of these facts is provided by the Illinofs EPA counter-affidavits attached hereto.

In its denial of the allegations of paragraph 8 of Count I, the Respondent represents that

“As part of its operations at Eagle No. 2, [HCC] constructed and otherwise prepared disposal
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areas at the surface portion of the mine, including excavating trenches at some locations, and
disposed of substantial quantities of gob and slurry in those areas. The coal mine refuse disposed
of at Eagle No. 2 contains certain inorganic chemicals, some of which were present at the time of
disposal and some of which were generated after disposal. The groundwater quality data of which
[HCC] has knowledge indicate that sulfates present in this refuse have leached into on-site
groundwater.” Answer at § 8. In contrast to merely acknowledging complaint allegations, this
response constitutes a judicial admission.! In addition to sulfates, the People have alleged
violations of the GWQS in Part 620 for chloride, manganese, total dissolved solids (“TDS”), and
iron. These five contaminants were alleged in paragraph 8 to “have leached from the mine refuse
at Eagle No. 2 into the groundwater on-site and have migrated off-site of Eagle No. 2.”

Thus, the only undisputed facts pleaded in the Thfrd Amended Complaint are as follows:
the Eagle No. 2 Mine is located in Gallatin County; trenches were excavated to dispose of mine
refuse, which contained certain inorganic chemicals; and sulfates present in this refuse have
leached into on-site groundwater. In its Answer, the Respondent claims a lack of information and
knowledge regarding the Henry Aquifer and (while admitting additional facts in its summary
judgment pleadings) denies that any contaminants have migrated off-site of Eagle No. 2.

Resﬁondent’s Proffered Facts and Affidavits

A defendant moving for summary judgment bears the initial burden of coming forward

with competent evidentiary material, which if uncontradicted, entitles him to judgment as a

1 Once a statement of fact has been admitted in pleadings, it constitutes a judicial admission, it is binding
on party making it, and it makes it unnecessary for opposing party to introduce evidence in support thereof because it
has effect of withdrawing fact from issue.
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matter of law.? Only if the defendant satisfies his initial burden of production does the burden
shift to the plaintiff to present some factual basis that would arguably entitle it to a favorable
judgment® If the defendant fails to support his motion for summary judgment wfth evidentiary
facts, the plaintiff may rely on its complaint to establish a genuine issue of fact.’

The Respondent’s argument provides a list of twenty facts which it represents to be
undisputed and material to these issues; each of these facts is purportedly supported by an
affidavit or complaint allegation. Brief at pages 3-7. It is well settled that where a moving party’s
affidavits are uncontested, the material facts recited therein must be taken as true. The People
affirmatively state that the factual statements numbered 1 through 12, 14, and 16 through 19
[Brief at pages 3-7] are not disputed, and will contest the remaining statements individually; the
counter-affidavits refuting these factual assertions will be discussed as to the particular claim.

The Complainant objects to factual statement #13, which is based upon paragraph 11 of
the Brown affidavit. Mr Brown served as the mine engineer at Eagle No. 2 from early 1991
through late 1994. Brown at 9 4. Utilizing company records and documents, in late 1993 or early
1994, Mr Brown prepared the chronology now attached to his affidavit. Brown at § 8 and 9. The
qualifying phrase “at least as early as the beginning of 1984” is confusing and potentially
misleading in reference to either the generation of coal mining refuse or the use of disposal areas

for refuse placement. The chronology suggests that carbon recovery operations began “at least as

2 See Kielbasa v. St. Mary of Nazareth Hospital, 209 TIl. App. 3d 401, 406 (1* Dist. 1991); Kleiss v.
Bozdech, 349 TIl. App. 3d 336, 349 (4™ Dist. 2004).

3 Kleiss, 349 111. App. 3d at 350.

* Kielbasa, 209 111. App. 3d at 406.
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early as the beginning of 1984.” The statement of fact ends with references to “ongoing” and
“continuing” disposal and recovery even though the chronology prepared by Brown does not
identify any activities beyond July 1993.

The Respondent’s factual statement #15, which cites to paragraphs 4 and 5 of the
McGQGarvie affidavit, represents the following: “As of early 1993, land reclamation so as to
establish the approved post-mining land uses for most of the Disposal Areas had not yet begun.
Land reclamation of the Disposal Areas in this regard was not completed until a number of years
later.” The first sentence is not disputed and is based upon Mr McGarvie’s review of records
“from the time active mining began at that facility through the cessation of active mining at that
facility.” McGarvie at § 4. However, while the second sentence appears verbatim in paragraph 5
of his affidavit, Mr McGarvie does not indicate when the suggested reclamation of the refuse
disposal areas has been completed. In fact, none of Respondent’s proffered facts indicates when
reclamation actually did commence and when any such activities might have been completed.

The Complainant objects to factual statement #20, which is based upon an exhibit
described in the affidavit of W.C. Blanton, one of the attorneys for HCC, as a printout of the
IDNR website. Blanton affidavit at Y 3. This statement of fact improperly relies on the IDNR
website for a description of the “current status” of Eagle No. 2 under Permit #34 as “In
reclamation, has outstanding bond.” The factual issues relating to reclamation must be supported,
if at all, by competent and admissible evidence. First of all, this printout summary does not
necessarily qualify as a business record and the affidavit provides no foundational showing. The
Board’s procedural rule at 35 I1l. Adm. Code 101.626 requires the admission of “evidence that is

-admissible under the rules of evidence as applied in the civil courts of Illinois, except as
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otherwise provided in this Part.” In particular, Section 101.626(¢) governs the admission of
business records. The Complainant does not dispute that the regulation of coal mining is the
“business” of IDNR’s Office of Mines and Minerals. The problem is the manner in which the
Respondent is tendering this hearsay information. The lack of foundation precludes consideration
of exhibit | to the Blanton affidavit.

As of January 1, 2011 the rules of evidence as applied in the civil courts of Illinois are
codified in Illinois Rules of Evidence. Rule 802 prohibits the admission of hearsay (“except as
provided by these rules, by other rules prescribed by the Supreme Court, or by statutes as
provided in Rule 101”). Rule 803 provides that business records and public records “are not
excluded by the hearsay rule, even though the declarant is available as a witness” upon a showing

of the following:

(6) Records of Regularly Conducted Activity. A memorandum, report, record or data
compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or
near the time by, or from information transmitted by, a person with knowledge, if kept in
the course of a regularly conducted business activity, and if it was the regular practice of
that business activity to make the memorandum, report, record or data compilation, all as
shown by the testimony of the custodian or other qualified witness, or by certification that
complies with Rule 902(11), unless the source of information or the method or
circumstances of preparation indicate lack of trustworthiness, but not including in
criminal cases medical records. The term “business” as used in this paragraph includes
business, institution, association, profession, occupation, and calling of every kind,
whether or not conducted for profit.

* * *

(8) Public Records and Reports. Records, reports, statements, or data compilations, in
any form, of public offices or agencies, setting forth (A) the activities of the office or
agency, or (B) matters observed pursuant to duty imposed by law as to which matters
there was a duty to report, excluding, however, police accident reports and in criminal
cases medical records and matters observed by police officers and other law enforcement
personnel, unless the sources of information or other circumstances indicate lack of
trustworthiness.

In accordance with Section 101.626 of the Board’s rules, the admissibility of the Blanton

9.
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affidavit exhibit depends upon the application of “the rules of evidence as applied in the civil
courts of Illinois” as set forth above. To consider the exhibit admissible under Rule 803(6), the
Board must be provided with the required foundational showing (“all as shown by the testimony
of the custodian br other qualified witness, or by certification that cofnplies with Rule 902(11),
unless the source of information or the method or circumstances of preparation indicate lack of
trustworthiness”). The Blanton affidavit fails to provide this showing. The printout is not
admissible under Rule 803(8) even though IDNR is a public agency because there is no showing
that the information set forth was either (A) the activities of the office or agency, or (B) matters
observed pursuant to duty imposed by law as to which matters there was a duty to report.
Section 101.516(b) of the Board’s rules governs summary judgment: “If the record,
including pleadings, depositions and admissions on file, together with any affidavits, shows that
there is no genuine issue of material fact, and that the moving party is entitled to judgment as a
matter of law, the Board will enter summary judgment.” The legal and factual sufficiency of
affidavits are not defined by the Board’s rules, but pursuant to Section 101.100(b) “the Board
may look to the Code of Civil Procedure and the Supreme Court Rules for guidance where the
Board’s procedural rules are silent.” Supreme Court Rule 191(a) mandates that an affidavit must
meet five requirements: (1) it must be made on the personal knowledge of the affiant; (2) it must
consist of facts admissible in evidence; (3) it must state relevant facts, not conclusions; (4) it
must have attached sworn or certified copies of all documents on which the affiant relies; and (5)
it must affirmatively show that the affiant, if sworn as a witness, can testify competently to its
contents. “Compliance with the requirement that an affidavit must affirmatively show that the

affiant is qualified to testify at trial is to be determined from the contents of the affidavit itself,
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and an express statement to that effect is neither helpful nor required.”

The statements in the Blanton affidavit are insufficient foundation for the attached
exhibit. A recent case considered a very similar situation.® In support of a motion for summary
judgment, the movant’s attorney (Wald) submitted his affidavit to which was appended a
consultant’s (Caruso) letter conveying evidentiary facts; the court found that “Caruso’s unsworn
and unverified letter constitutes inadmissable hearsay and cannot be relied upon in support of
[the] motion for summary judgment. . . . The fact that Caruso’s letter was attached to Wald’s
affidavit does not cure this defect, as the affidavit does not disclose that Wald had personal
knowledge of the statements contained in Caruso’s letter or that Wald was able to testify
competently to the facts set forth therein.””

Here, the Blanton affidavit is insufficient to bootstrap the admission of the attached
exhibit. The remedy is to strike any improper matter from an affidavit.* The IDNR printout is

inadmissible as hearsay and the Board may not consider it.

Complainant’s Record Submittals

The Complainant elects to provide affidavits to counter the assertions and arguments of
HCC in its motion. These affidavits provide some of the testimony of Rick Cobb and Bill

Buscher of the lllinois EPA, and will be discussed in response to the particular contentions of

® Rinchich v. Village of Bridgeview, 235 111. App. 3d 614, 623-24(1* Dist. 1992), citing Purtill v. Hess
(1986), 111 111.2d 229, 241.

& Paul H. Schwendener, Inc. v. Jupiter Electric Co., Inc., 358 N1.App. 3d 65 (1* Dist. 2005).
7 358 1Il.App. 3d at 79.
8 See Murphy v. Urso (1981), 88 111.2d 444, 462-63.
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Respondent’s motion. Additional documentary evidence is also tendered for inclusion in the
record. These documents include a company memorandum dated August 12, 1983 prodt;ced by
the Respondent in discovery and subsequently admitted as genuine through a request to admit.
Since discovery materials are not filed with the Board, copies are attached to this exhibit to

provide the necessary foundation as to authenticity. The other document is HCC’s mining permit.

The IDNR September 27, 1996 “results of review” is submitted as a properly certified
copy of public records pursuant to Rule of Evidence 902(4) and Section 101.626 of the Board’s
Rules. This exhibit provides legitimate factual information (necessary in light of HCC’s denial of
our factual allegations) and a factual context for the Board’s consideration of the groundwater
contamination caused by the refuse disposal areas of the Eagle No. 2 Mine. The groundwater

assessment documents the failure to prevent the contamination of the Henry Aquifer.

In approving the renewal and revision of Permit No. 34, IDNR made findings as required
by its mining rules. In contrast to the factual information cited in the results of review, these
findings are IDNR’s determinations or conclusions based upon the underlying facts presented in
the permit application materials. For instance, the finding pursuant to 62 Ill. Adm. Code
1773.15(c)(5) indicated that the Department “has assessed the probable cumulative impacts of all
anticipated coal mining on the hydrologic balance in the cumulative impact area, in accordance
with 62 11l. Adm. Code 1784 and finds that the operations proposed under the application have
been designed to prevent material damage to the hydrologic balance outside the proposed permit

area (see Appendix C).” See Section III.A. Unfortunately, the Department was wrong.

Section 2.04(c) of the Mining Act mandates that “the Department shall notify various
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local governmental bodies, planning agencies, sewage and water treatment authorities, and water

companies in the locality [of the mine].” In reviewing this application, IDNR was required to

solicit comments from SVCD which expressed several concerns regarding the lack of descriptive

information and analytical data, some of which had already been addressed in IDNR’s required

modifications, and regarding the potential impact on SVCD’s groundwater supply. In particular,

SVCD had commented on the surface impoundments and refuse disposal areas:

Comment - The separation between the bottom of the impoundments and the underlying
aquifer is not indicated.

Response - Since no refuse is to be deposited in the impoundments, this information is
not pertinent to this revision. . . .

Comment - There is no information provided which indicates the separation of the
existing gob and slurry which is on the permit area and proposed to be covered and the
underlying aquifer.

Response - As indicated in the comment, the gob and slurry areas currently exist and no
change concerning these refuse areas is proposed. The revision addresses borrow areas to
cover the refuse and a reclamation plan change to allow the borrow areas to remain as
permanent impoundments. Information concerning the separation between refuse areas
and the aquifer is not pertinent to this revision.

Comment - There was no discussion as to how groundwater contamination is going to be
avoided both presently and long term on the site. Please keep in mind that the Saline
Valley Conservation District anticipates operating in its well field for over 50 years.

Response - This was addressed by Modification No. 8. As a response, Peabody
incorporated the site characterization report and corrective action plan. The corrective
action plan objectives were developed based on site characterization activities, and the
geochemical, groundwater flow and precipitation infiltration models and discussions with
the Department and IEPA. The objectives include groundwater impact control and
mitigation.

Comment - No existing groundwater information from monitoring wells was submitted as
a part of this application in order to determine the effect of this application on present and
future groundwater quality.

Response - See Modification No. 8. Peabody has, since issuance of Permit No. 34,
monitored groundwater for quality and quantity. The existing network of 14 active
monitoring wells was augmented with 25 additional observation wells. The additional
wells were installed to provide adequate information to assess the water quality for the
site characterization report and corrective action plan.
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Section V, Appendix B. IDNR duly considered these comments, of course, but sided with the
permit applicant, even though it acknowledged the lack of information in the application.

Unfortunately, SVCD was not wrong.

Appendix C to the results of review provides the groundwater assessment and findings of
probable cumulative hydrologic impact. The legal requirements and technical aspects of this
assessment are discussed below. It is fair to say that any assessment by IDNR is only as accurate
and valid as the baseline data as to pre-existing conditions and the predictive determination of
probable consequences that may be documented by the permit applicant. While the conclusion of
the regulatory agency that the Eagle No. 2 Mine “has been designed to prevent material damage
to the hydrologic balance outside the permit area” is disproved by the consequential groundwater
contamination, the assessment portion of Appendix C is a legitimate source of descriptive

information to provide a context for the Board’s review, including the following:

Cumulative Hydrologic Impact Area

* * *

The mine is located within the watershed of Cypress Ditch . . . [which] drains to the
Saline River approximately three miles downstream of the permit area. . . .

In this particular site, significant groundwater resources exist which must also be
considered. The aquifer considered in this assessment may extend beyond the watershed
of Cypress Ditch and will be considered.

However, for the purpose of this assessment, the cumulative hydrologic impact area is
considered to be the watershed of Cypress Ditch and the underlying aquifer.

Surface Water

* * *

During the active operations, and now reclamation, at this facility, the applicant will be
required to comply with all applicable State and Federal effluent limits. Adherence to
those limits will help to ensure that no adverse impacts occur to the hydrologic balance as
a result of these operations.

Groundwater The operation is situated in an area of extremely good groundwater
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potential. Preliminary reports by both Pryor (1956) and Zuehls, et al. (1981) indicated that
the probability of developing a reliable groundwater supply was excellent in this area.
Reliable groundwater supplies may be developed in the sands and gravels adjacent to the
Ohio River, and have been in nearby Old Shawneetown. Quite different conditions exist
within and adjacent to the permit area. During the Wisconsin glacial stage, slackwater
dams formed which impounded vast amounts of melting water from the receding glaciers.
Approximately 13,000 years ago, one such dam gave way and the ensuing flood waters
entered the area approximately two miles north of Shawneetown skirting the nearby
Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River,
the flood waters forced their way through the gap between the nearby Wildcat and Gold
Hills and from there flowed along the present course of the Saline River. In the wake of
this event, known as the Maunie Flood, the channel filled with over 100 feet of sand and
gravel, and is now classified as the Henry Formation (Willman, et al., 1975). It is this
filled channel that is currently being used for the public and private water supplies
adjacent to the mine site.

Structural geology of the area is quite complex, with several major faults and associated
structures in the area. The Henry Formation is located approximately 200 feet above the
No. 5 Coal over most of the area, however, the West Inman Fault is located on the eastern
boundary of the shadow area added by Revision No. 4. Here, the coal lies approximately
300 feet below the Henry Formation. This mine is considered “wet” as it proposed to
pump approximately 300,000 gallons per day (gpd) from the underground works.
Cartwright and Hunt (1978), stated that in a study of 15 underground works only 4 mines
pumped volumes of between approximately 80,000 and 1.3 million gpd. The water
originated from drips from the sandstone unit directly overlying the No. 5 Coal.
Information presented in Nelson and Lumm (1984) suggests that at places not too distant
from the mine workings, this overlying unit may be exposed at the base of the
unconsolidated material. Should this be the case, this unit may be receiving direct recharge
from the Henry Formation. However, as state earlier, over the mining area, this unit is 200
to 300 feet below the bottom of the glacial meltwater channel and separated from it by
very low permeability limestones, shales and occasional sandstones. . . . ‘

The operation consumed a total of approximately 1.5 million gpd of groundwater. This
came from primarily two sources. Of this total, 300,000 gpd were pumped from the
underground works, and the remainder was withdrawn directly from the Henry Formation
for such uses as makeup water in the preparation plant, sanitary water supplies and for
underground dust suppression. However, the withdrawal of this amount was not
anticipated to have any detrimental impacts to water quantity in the area. This conclusion
is based on a report prepared for the Saline Valley Conservancy District (SVCD) by the
lllinois State Water and Geological Surveys . . . on the feasibility of installing municipal
water wells into the same aquifer that underlies the permit area. The report suggested a site
approximately one half mile to the northwest of the permit area but easement problems
forced the SVCD to install the three wells approximately 2500 feet from the southwest
corner of the permit area. Information presented in the report prepared for the SVCD
(Poole and Sanderson, 1981) showed that for a well with a capacity of 1.7 million gpd,
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drawdowns at a distance of 3000 feet away may be as much as 9.9 feet, based upon the
constraints which are used to develop the aquifer model. However, at distances of one mile
or more, the drawdown on the piezometric surface was estimated at less than two feet.
Since the installation of SVCD’s three initial production wells, SVCD has installed two
additional pumping wells, one of which is locate approximately 1400 feet west of Slurry
No. §. It should be noted that there are several high capacity irrigation wells in the area
which are much closed to the SVCD wells. These may contribute to interference with
SVCD’s wells. Any future development on the part of SVCD to install more wells or to
expand its well field should take into account the impacts of water production from these
sources as well.

Even though it is anticipated that any adverse impacts will result to adjacent water levels,
very little information was available to quantitatively assess the impacts of this operations
on groundwater prior to the submittal of Revision No. 6. The method by which the
applicant was previously disposing of its coarse refuse material was the primary concern.
A cut and fill method was used during most of the life of the mine. Trenches were dug
approximately thirty feet deep and the refuse was placed into them. With a thin clay cover
of approximately less than ten feet, the material was being paced into the aquifer itself.

Under ambient conditions, measurements made by the applicant showed that the hydraulic
gradient was quite low and hence any contamination would not move very far from the
mine site. Additionally, once the production well at the mine began operating, any
contaminant would tend to be localized at the mine site. With the installation of a high
capacity well field in relatively close proximity to the refuse disposal area, it became
necessary for the applicant to employ more sophisticated analytical methods for the
prediction of impacts to the hydrologic balance.

Initially, the applicant used Random Walk, a mass transport groundwater model first
developed by Prickett, et al. (1981). The program takes into account physical
characteristics of the aquifer, water withdrawals or injection, pollutant loading and
movement rates. The study looked at the increases to total dissolved solids (TDS).
Ambient conditions for this area assumed that initial TDS levels were approximately 338
parts per million (ppm). Results show that the TDS levels are not increased at the SVCD
wells as long as the mine operates its pumping wells. This is due to the fact that the mine’s
pumping wells produce a hydraulic gradient such that all infiltration at the mine goes to
the mine’s own supply well. However, when the wells at the mine are no longer active, the
pollutants are predicted to move toward the SVCD wells. TDS is predicted to reach a
maximum concentration of 388 ppm in the SCVD wells approximately 30 years after the
anticipate mine closure. This is because the mine’s water supply well would no longer be
functioning and the municipal wells would be the controlling factor in the area’s hydraulic
gradient. As the site is reclaimed and cover is placed over all of the waste areas, the flow
to the aquifer is anticipated to diminish from the refuse areas. This will result in a slight
reduction of TDS concentration reaching the wells. The long term impact, 30 years from
mine closure, to the SVCD wells is estimated at a final TDS concentration of 373 ppm or
an increase of 10.4 percent. Such an increase is not anticipated to be an adverse impact to
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the public water supply, as even with this increase, the final level is still well below all
applicable drinking water standards. As a part of the study, several additional monitoring
wells were installed to gather basic information and provide calibration for their modeling
study. For the most part, these wells were installed directly between the waste disposal
area and the adjacent SVCD wells.

In 1985 the Department required Peabody to perform a hydrogeologic investigation of the
site prior to issuance of Permit No. 34. The investigation utilized a numerical groundwater
flow model and included an assessment of potential impacts to the Henry Aquifer by
mining activities. The investigation showed that no significant groundwater impacts were
occurring outside the mine site permit boundary. The report was accepted by the
Department and Permit No. 34 was approved.

In 1992, Peabody conducted a subsurface exploration for the proposed construction of
Slurry Cell No. 6. Additionally, Peabody commissioned a groundwater quality assessment
in1992 as a requirement of a permit modification for the installation of Slurry No. 1A. The
assessment consisted of a geophysical delineation of the extent of impacted groundwater.
The results showed that [the] extent of groundwater impacted by mining activities was
largely limited to the area within the permit boundary. Both IEPA and the Department
responded favorably to the report but required additional characterization of the nature and
extent of impacted groundwater.

Most recently, a site characterization report and corrective action plan was prepared . . . by
GeoSyntec Consultants . . . regarding the effects to groundwater quality from coal refuse
areas and the potential effects to nearby groundwater users. . . .

A total of 25 monitoring wells were monitored biweekly beginning on December 13, 1994
and continued through March 23, 1995. The wells were sampled and analyzed for selected
Class I water quality constituents. The results of the site characterization activities
determined that groundwater quality consists of elevated total dissolved solids (TDS) and
sulfate concentrations which are limited to the area within the Permit No. 34 boundary
except for small areas along the northern edge of the site. Sulfate comprises about 40 to 60
percent of the elevated TDS. Chloride, iron and manganese concentrations and pH . . . are
within the ranges of background values for this area. Geochemical testing showed that the
coal refuse material contains 9 to 19 percent pyrite which generates acid rock drainage
(ARD) upon exposure to air and water. The ARD is the primary factor contributing to the
elevated TDS in the groundwater.

The site characterization defined borrow areas which would provide suitable material for
constructing a final cover system for the coal refuse materials. With this information, a
corrective action plan (CAP) was developed utilizing the site characterization results to
supplement the reclamation plan. The CAP has two main elements: coal refuse (ARD)
source control, and groundwater impact mitigation. The ARD source control element
consisted of an enhanced final cover system for the coal refuse area to limit infiltration of
precipitation and prevent further generation of ARD, which would help in decreasing TDS
levels. The second element consists of three additional shallow groundwater extraction
wells to mitigate the areas beneath the site with greatest effects on groundwater.
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Results of review at Section V, Appendix C. With this summary of the facts considered by IDNR

in its permitting actions, the Board has a more comprehensive basis to consider HCC’s claims.

Statutory Purposes Are Not Identical

The Respondent contends that the “purposes” of the Mining Act and the Part 620
regulations under the IGPA “are the same.” Brief at page 14. The argument provides selective
quotations from Section 1.02 of the Mining Act, 225 ILCS 720/1.02(a), and Section 620.105 of
the Board regulations and contends that “the Mining Act and the Part 620 regulations are therefore
‘in para materia,” because the purpose of both statutes is to protect water quality.” Brief at page
15. The Respondent attempts to address the meaning of phrases such as “coal mine” and
“cumulative impact area,” and to argue that “there was no need for these terms to be redefined for
purposes of Part 620.” Brief at page 12. Citing Illinois case law, HCC suggests that the Board

employ a special rule of statutory construction:

where the same word is used in different sections of the same legislative act, the
presumption is that the word is employed with the same definite meaning unless there is
something in the act to clearly show that a different meaning was intended. [citations
omitted]. Although the same presumption does not apply where the same word is used in
different statutes, courts have consistently recognized that ‘[t]he meaning of words used in
a given statute may be ascertained from the consideration of other acts in pari materia
where the words are used.’ See Lake County v. Gateway Houses Foundation, Inc., 311
N.E.2d 371, 377 [19 1ll. App. 3d 318, 325] (Ill. App. [2™ Dist.] 1974).

Brief at page 14. This presumption (i.e. same words, same statute, same meanings) is inapplicable.
In fact, the court in Gateway Houses actually concludes: “Where, however, words are capable of
having various meanings depending on the circumstances in which they are used, the definition in

one legislative act has little or no value in determining its meaning in another.”® Therefore, the

® 19 1Il. App. 3d at 325.
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concept of in pari materia has “little or no value” where statutory terms employed in different acts
are compared and considered. As a guide to construction, where the Respondent seeks to equate
the term “underground mining operations” as used in the Mining Act with the regulatory term

“coal mine” as employed in Part 620, the concept of in pari materia is simply inapplicable.

The cardinal rules of statutory and regulatory construction are to look to the plain meaning
of the language itself and to resort to other aids only in the event of ambiguity. The concept of in
pari materia (which is Latin for “in the same matter”) is defined to mean “that 'statutes that are in
pari materia may be construed together, so that inconsistencies in one statute may be resolved by
looking at another statute on the same subject.”'® The doctrine of in pari materia also requires that
different sections of the same statute be read harmoniously and viewed as a whole. Where the
statutory language is clear and unambiguous, resort to alternative methods of interpretation is
inappropriate. The U.S. Supreme Court has “stated time and again that courts must presume that a
legislature says in a statute what it means and means in a statute what it says there. . . . When the
words of a statute are unambiguous, then . . . ‘judicial inquiry is complete’.””"' The Respondent’s

contentions fail when the plain language of the respective‘provisions is afforded its plain meaning.

The statute itself often articulates this legislative intent. The declaration of purpose in
Section 1.02(a) of the Mining Act mandates the Department “to assure that the coal supply
essential to the Nation’s and State’s energy requirements, and to their economic well-being is

provided [and] to strike a balance between protection of the environment and agricultural

1 Black’s Law Dictionary, 7" edition at page 794.

1 Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992), quoting Rubin v. United States, 449
U.S. 424, 430 (1981).
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productivity, and the Nation’s need for coal as a source of energy.” The Department must also
“prevent erosion, stream pollution, water, air and land pollution and other injurious effects to
persons, property, wildlife and natural resources,” and protect “the health, safety and general
welfare of the people, the natural beauty and aesthetic values, and enhancement of the
environment in the affected areas of the State,” and provide for “the enhancement of wildlife and
aquatic resources.” The purpose of the Mining Act is to permit the mining of coal through a

balancing of interests approach where the environment and agricultural productivity are affected .

Section 620.105 describes the purpose of the Part 620 regulations and Section 2 of the

IGPA provides the express intent of the State legislature:

(a) The General Assembly finds that: (i) a large portion of Illinois’ citizens rely on
groundwater for personal consumption, and industries use a significant amount of
groundwater; (ii) contamination of lllinois groundwater will adversely impact the health
and welfare of its citizens and adversely impact the economic viability of the State; (iii)
contamination of Illinois’ groundwater is occurring; (iv) protection of groundwater is a
necessity for future economic development in this State.

(b) Therefore, it is the policy of the State of Illinois to restore, protect, and enhance the
groundwaters of the State, as a natural and public resource. The State recognizes the
essential and pervasive role of groundwater in the social and economic well-being of the
people of Illinois, and its vital importance to the general health, safety, and welfare. It is
further recognized as consistent with this policy that the groundwater resources of the
State be utilized for beneficial and legitimate purposes; that waste and degradation of the
resources be prevented; and that the underground water resource be managed to allow for
maximum benefit of the people of the State of Illinois.

415 1LCS 55/2. The purpose of this statute is to protect the groundwater as a natural and public
resource without regard to coal mining or any other legitimate enterprise. The legislature intended
no balancing of interests but rather to achieve the “maximum benefit” for its citizens.

The Respondent’s assertion of identical purposes between the Mining Act and Part 620

ignored the controlling statement by the General Assembly in enacting the IGPA. The importance
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of the Board’s explanatory provision in Section 620.105 relates to the implementation of
groundwater protection regulations. HCC is mistaken in believing that the purposes of the Mining
Act and Part 620 are “the same” and in arguing that the coal mining statute and the groundwater
protection regulations are in pari materia, and this mistake affects most of its arguments regarding
the various regulatory terms. The Respondent relies on this legal doctrine to provide self-serving
interpretations and constructions of certain “mining” terms utilized in Part 620. This doctrine,
however, does not dictate that terms in separate statutes be given identical meanings but only that
separate statutes bearing on the same subject matter be given harmonious interpretation.'?

In interpreting the actual statutes, the Board should consider, in addition to the statutory
language, the reason for the law, the problems to be remedied, and the objects and purposes
sought by the law." Here, the Board must also interpret and construe the rules so as to achieve the
statutory purposes of the IGPA and must be indifferent to matters relating to the protection and
support of coal mining.

Federal Mining Law Also Requires Groundwater Protection

The Illinois Mining Act and the regulations promulgated thereunder comprise the Illinois
Regulatory Program, approved by the U.S. Department of the Interior’s Office of Surface Mining
Reclamation and Enforcement'* as comporting with the federal Surface Mining Control and

Reclamation Act of 1977 (“SMCRA”)."* Congressional legislation, and subsequent State action

12 See Gerard v. White, 356 111. App. 3d 11, 17 (1* Dist. 2005).

13 See People v. Doncho (2003), 204 T11. 2d 159, 171-72.
Hereinafter referenced as “OSM” or the Office of Surface Mining.
13 30 U.S.C. 1201 ef seq.; also referenced as the “federal Act.”
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by the Illinois General Assembly, involved unprecedented participation by not only interest
groups but also the citizenry around the country, due in large part to the burgeoning environmental
protection movement. It is not an exaggeration to suggest that every proposed statutory term and
its defined meaning was subject to scrutiny during the Congressional debates and legislative
processes. The resulting compromise was to balance the conservation and preservation of natural
resources with the production of coal.

Under the federal program,'¢ each State regulétory program must be no less effective than
the federal regulations in achieving the requirements of the Act. The Illinois Program was
approved by the Office of Surface Mining on April 4, 1984."7 Any State regulatory revision or
amendment must be reviewed and submitted for public comment through publication in the
Federal Register. All approved program changes are then codified in the Code of Federal
Regulations.'® This rulemaking process is critical to assure that Illinois and other approved States
conform their program implementation rules to the concept of minimal national standards."

The compromise to balance the conservation and preservation of natural resources with the
production of coal did not relegate the protection of groundwater. In fact, the federal program
assigns critical importance to groundwater through the cumulative impact approach to the

assessment of hydrologic impacts of both surface and underground mining. This national

€ 30 CFR §§ 730.5, 732’.15, and 732.17.

17 49 Fed. Reg. 13494,

18 30 CFR§913.15.

2 See Bragg v. West Virginia Coal Ass’n, 248 F.3d 275, 289 (4™ Cir. 2001) (“after a State enacts statutes
and regulations that are approved by the Secretary, these statutes and regulations become operative, and the federal
law and regulations, while continuing to provide the “blueprint” against which to evaluate the State's program, “drop

out” as operative provisions”).
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standards approach and the ability of a State to appropriately implement the mandatory regulatory
requirements ére the continuing subject of litigation.

The focus of Ohio River Valley Environmental Coalition v. Salazar is the requirement for
a cumulative hydrologic impact assessment.” When applying for a mining permit, the applicant
must determine the probable hydrologic consequences of the proposed operations, both within the
mine site and the surrounding area. This determination is used by the regulatory agency to conduct
an assessment of the “cumulative impact area” in order to ascertain “whether the proposed
operation has been designed to prevent material damage to the hydrologic balance outside the
permit area.” The permit applicant must provide hydrologic information pursuant to 30 CFR §
780.21 for surface mining and 30 CFR § 784.14 for underground mining. The federal court in
West Virginia engaged in analyses that may be useful to the Board in considering the legal issues
raised in HCC’s motion.

The court first noted that “in order to comply with SMCRA and its corresponding
regulations, a state program’s statutes and regulations must be no less stringent than SMCRA and
no less effective than the federal regulations.” The regulation at 30 CFR § 730.5 provides a
semantic framework to achieve national standards:

Consistent with and in accordance with mean:

(a) With regard to the Act, the State laws and regulations are no less stringent than, meet
the minimum requirements of and include all applicable provisions of the Act.

(b) With regard to the Secretary’s regulations, the State laws and regulations are no less
effective than the Secretary’s regulations in meeting the requirements of the Act.

20 2011 WL 11287 (S.D.W.Va. 2011). See also Ohio River Valley Environmental Coalition v.
Kempthorne, 473 F.2d 94 (4" Cir. 2006).
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In practice, this means that a State is mandated (“no less stringent”) to achieve through its laws
and regulations the statutory requirements of SMCRA while it has some discretion (“no less
effective”) regarding the substantive requirements of its program in meeting the regulatory
requirements of the federal program. The court’s inquiry as to the consistency of State and federal
law was premised upon the statutory provision at 30 U.S.C. § 1292(a)(3): “Nothing in [SMCRA]
shall be construed as superseding, amending, modifying, or repealing” the Clean Water Act
(“CWA™)or with any rule or regulation promulgated thereunder.” The issue for adjudication,
however, was whether the West Virginia rules regarding cumulative impact are “no less effective”
than the corresponding federal regulations:?'

OSM also found that the connection of the material damage definition to the water
quality standards was “not inconsistent” with the link between the federal water
monitoring requirements under the SMCRA regulations, 30 CFR §§ 780.21 and 784.14,
and detection of material damage. These regulations require that “current and approved
postmining land use” should be considered in developing criteria for monitoring surface

. and ground water, which is used to determine whether or not material damage is occurring.
To OSM, the logic behind tying the monitoring requirements to postmining land use is
akin to the logic of tying the material damage definition to existing water uses. This link is
strengthened by West Virginia’s explanation of how the definition is to be applied, “since
water quality standards established under the Clean Water Act are linked to both existing
and designated uses.” Further, as the water quality standards do not apply to surface water
quantity or ground water quality or quantity, OSM noted that the material damage
definition must allow room for the development of additional criteria to consider in
determining material damage. OSM concluded that the definition “does not limit West
Virginia’s authority or obligation to do so.” On the basis of this conclusion and its reliance
on West Virginia’s incorporation of its water quality standards into the definition, OSM
concluded that the West Virginia definition does not “limit[ ] the reach of material damage
in a way that reduces the effectiveness of its program so that it would be less effective than
Federal rules in achieving the purposes of SMCRA .”

The Environmental Protection Agency (“EPA”) in its concurrence expressed
concern that the “amendments may be subject to interpretations that would be inconsistent
with the CWA. .. .” The agency, like the plaintiffs, emphasized that “water quality

21 Slip op. at 5-6, internal record citations omitted and emphasis in original.
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standards require protection of designated uses as well as existing uses.” It nonetheless
acquiesced to the amendments as, under § 1292 of SMCRA, the “amendments must be
construed and implemented consistent with the CWA, NPDES regulations, and other
relevant environmental statutes.” OSM expressed similar concerns. In its findings on the
effect of adding the material damage definition, the OSM stated that its approval was
“based upon West Virginia implementing this new definition consistent with its
explanation provided with the proposed amendment.... Should we later find that this
definition is not being implemented in a manner consistent [with the explanatory letter],
OSM may revisit this finding.”

The court upheld the federally approved State regulations and found that “West Virginia's

material damage definition does not supercede, amend, modify, or repeal the Clean Water Act.”

This recent federal case is mentioned here to focus our attention on the delineation and

assessment of a cumulative impact area. The Ohio River Valley Environmental Coalition case

acknowledges that the water quality standards established under the Clean Water Act are linked to

both existing and designated uses. Here, the Board will appreciate that the water quality standards

it established under the IGPA are linked to both existing and designated uses.

The pertinent parts of the Illinois mining rule (62 I1l. Adm Code 1784.14) regarding

hydrologic information provides:

(e) Determination of the probable hydrologic consequences (PHC).

)

2)

3)

The application shall contain a determination of the probable hydrologic
consequences of the proposed operation on the proposed permit area,
shadow area and adjacent area, with respect to the hydrologic regime and
the quantity and quality of water in surface and ground water systems under
all seasonal conditions, including the contents of dissolved and total
suspended solids, total iron, pH, total manganese, and other parameters
required by the Department if such parameters are necessary to assure an
accurate determination of probable hydrologic consequences on a site-
specific basis.

The PHC determination shall be based on baseline hydrologic, geologic and
other information collected for the permit application and may include data
statistically representative of the site.

The PHC determination shall include findings on:
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A) Whether adverse impacts may occur to the hydrologic balance;

B) Whether acid-forming or toxic-forming materials are present that
could result in the contamination of surface-or ground-water
supplies;

6] What impact the proposed operation will have on:
i) sediment yield from the disturbed areas;

ii) acidity, total suspended and dissolved solids, and other important
water quality parameters of local impact;

ii1) flooding or stream-flow alteration;
iv) ground-water and surface-water availability; and

v) other characteristics as required by the Department, based upon
public comment and the Department’s technical review; and

D) Whether the underground mining activities conducted after January
19, 1996 may result in contamination, diminution or interruption of
a well or spring in existence at the time the permit application is
submitted and used for domestic, drinking or residential purposes
within the permit, shadow or adjacent areas.

4) An application for a permit revision shall be reviewed by the Department to
determine whether a new or updated PHC determination shall be required.

Cumulative hydrologic impact assessment.

1) The Department shall provide an assessment of the probable cumulative
hydrologic impacts of the proposed operation and all anticipated mining
upon surface and ground water systems in the cumulative impact area. This
assessment shall be sufficient for purposes of permit approval, to determine
whether the proposed operation has been designed to prevent material
damage to the hydrologic balance outside the permit area. The Department
shall allow the submittal of data and analyses by the permittee in
accordance with subsection (c).

2) An application for a permit revision shall be reviewed by the Department to
determine whether a new or updated assessment shall be required.

The application shall include a plan with maps and descriptions, indicating how the
relevant requirements . . . will be met. The plan shall be specific to local
hydrologic conditions. It shall contain steps to be taken during mining and
reclamation, through bond release, to minimize disturbances to the hydrologic
balance within the permit, shadow, and adjacent areas; to prevent material damage
outside the permit area; to meet the applicable Federal and State water quality laws
and regulations. The plan shall include the measures to be taken to avoid acid or
toxic drainage; prevent, to the extent possible using the best technology currently
available, additional contributions of suspended solids to streamflow; provide
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water treatment facilities when needed; control drainage; restore approximate

premining recharge capacity. The plan shall specifically address any potential

adverse hydrologic consequences identified in subsection (¢) and shall include
preventative and remedial measures.

The Board should note that paragraph (e) requires the applicant to make a determination of
the probable hydrologic consequences of the proposed operation upon the quantity and quality of
ground water and surface water under seasonal flow in the proposed permit and adjacent areas.
This determination is a predictive estimate of potential impacts on the hydrologic balance and
serves as a source of basic information for the regulatory authority when preparing the assessment.
It will be used by the regulatory authority to evaluate whether the operation has been designed to
minimize disturbances to the hydrologic‘balance both within and outside the permit area and to
prevent material damage to the hydrologic balance outside the permit area. This paragraph
specifies minimum analytical findings and estimates and allows the regulatory authority to expand
the findings to be made. The findings from the PHC determination have a direct bearing on
remedial measures, monitoring requirements, and supplemental baseline information requirements
that will be set for a permit applicant.

Paragraph (f) requires the regulatory authority to prepare an assessment of the probable
cumulative hydrologic impacts of the proposed operation and all anticipated mining upon the
surface and groundwater systems within the cumulative impact area. The assessment must be
sufficient to determine, for purposes of permit approval, whether the proposed operation has been
designed to prevent material damage to the hydrologic balance outside the permit area.

Paragraph (g) sets oﬁt the required elements of the hydrology reclamation plan which must

be included within the permit application. This plan must indicate the steps to be taken during

27



Electronic Filing - Received, Clerk's Office, April 11, 2011

mining and reclamation through bond release to meet the hydrologic balance protection
requirements; to minimize disturbance to the hydrologic balance within the permit and adjacent
areas; to prevent material damage to the hydrologic balance outside the permit area; and to meet
applicable federal and State water quality laws and regulations. Also, the plan must specifically
address any potential adverse hydrologic consequences identified in the PHC determination by
including preventive and remedial measures.

Section 1784.14 was revised in 1999 to address changes required by the Energy Policy Act
of 1992 regarding the replacement of drinking, domestic, and residential water supplies that have
been adversely impacted by underground coal mining operations. OSM notified lllinois in May
1996 that State program amendments were required because of the new Section 720(a) of
SMCRA (resulting from the Energy Policy Act) and the promulgation of implementing federal
regulations. OSM again notified Illinois on April 1, 1999 that existing provisions of Section
1784.14 were insufficient to require the necessary baseline hydrologic information for ground
water overlaying or adjacent to underground workings. The previous version of the mining rule

was deemed less effective than the corresponding federal regulation:*

because the Illinois definitions of “permit area” and “adjacent area” do not include the
shadow area. “Shadow area” is the term used by Illinois to differentiate the surface over
underground workings areas from the surface permitted and bonded areas. Therefore,
Illinois’ regulation would not require baseline hydrologic information for ground water
overlaying or adjacent to underground workings. In response to our letter . . . the revised
subsection requires ground water quantity descriptions for the permit, shadow, and
adjacent areas to include, at a minimum, rates of discharge or usage and elevation of the
potentiometric surface in the coal to be mined. It also requires this information for each
water bearing stratum above the coal to be mined and in each water bearing stratum which
may be potentially impacted below the coal to be mined.

22 64 Fed. Reg. 68024,68025-26 (December 6, 1999).
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The legal deficiencies in the State mining rules existed during the time period of the Department’s
groundwater assessment of cumulative hydrologic impacts in Appendix C to the September 27,
1996 results of review. The finding that the Eagle No. 2 Mine would not cause “material damage
to the hydrologic balance outside the permit area” was made without the necessary baseline
hydrologic information for ground water overlaying or adjacent to underground workings.
ARGUMENT

HCC argues that the groundwater quality standards (“GWQS”) do not apply to its
operations at the Eagle No. 2 Mine and there cannot be any liability under Part 620 for the
violations alleged in Count III. The Respondent asserts that the GWQS established by Section
620.410(a) do not apply because reclamation at the mine was not completed at the time of the
alleged violations. Brief at page 11. The pertinent time frame is from November 25, 1991 (when
the Part 620 standards became effective) until December 6, 2006 (when the GMZ was established
ﬁpon Illinois EPA approval). Other contentions raised in the motion, but not factually supported
by the record, include the following: “The Disposal Areas are located ‘within an underground
coal mine’ for purposes of Section 620.450(b)(1).” Brief at page 12. “The Disposal Areas are also
part of a ‘coal mine’ for purposes of Section 620.450(b)(2). . . .” Brief at page 16. “HCC’s
operation of the Disposal Areas is not subject to Section 620.301 because those areas do not

3

discharge to a ‘resource groundwater’.” Brief at page 19. “The Disposal Areas are located within
areas from which overburden has been removed.” Brief at page 22. The Respondent also contends
that certain refuse disposal areas (i.e. Slurry No. 1A and Slurry No. 5) “have been in ‘continuous

operation’ since before February 1983 and have not been laterally expanded,” and thus are not

subject to these regulations. Brief at page 24. Lastly, HCC contends that any liability under Part
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620 “does not extend past December 5, 2006.” Brief at page 27. Each of these contentions will be
addressed accordingly, and in the context of the Complainant’s well-pleaded factual allegations
and the Respondent’s pervasive denials of such facts.

The GWOS Established By Section 620.410(a) Do Not Apply Because Reclamation At The
Mine Was Not Completed At The Time Of The Alleged Violations:

By the express terms of Section 620.450(b)(1), Section 620.450 applies to any inorganic
chemical constituent or pH that ﬁay be present in any groundwater within an underground coal
mine itself or within the cumulative impact area of groundwater for which the hydrologic balance
has been disturbed by permitted mining (either surface or underground). Section 620.450(b)(2)
provides that the GWQS established by Section 620.410(a) do not apply to such groundwater (i.e..
within an underground coal mine itself or within the cumulative impact area) during the coal
mining operations until reclamation may be completed. However, Sections 620.450(b)(4) and (5)
explicitly provide exceptions to this exemption in regard to refuse disposal areas.

Prior to completion of reclamation, Section 620.410(a) is not applicable; after completion
of reclamation, Section 620.410(a) is (with a special exception as to total dissolved solids)
applicable. The applicability of GWQS depends upon the facts.

The Respondent’s claim that the water quality standards of Section 620.410(a) are
generally inapplicable (because the reclamation of the Eagle No. 2 Mine is not completed) is
legally correct, but this does not end the inquiry. The allegations of Count III are pleaded (at Js 42
and 43) to fall under the purview of Sections 620.450(b)(4) and (5):

By causing or allowing the release of inorganic chemicals to enter the groundwater, and by

causing the groundwater within the outermost edge of the Eagle No. 2 coal refuse areas at

the monitoring well locations as noted in paragraph 10 to exceed the groundwater quality
standards for coal refuse disposal areas pursuant to Section 620.450(b)(4) and (b)(5) . . .
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the Respondent has violated and continues to violate Section 12(a) of the Act, 415 ILCS
5/12(a) (1998), and 35 1ll. Adm. Code 620.410(a) (1996).

By causing or allowing the release of inorganic chemicals to enter the groundwater, and by
causing the groundwater not located within the outermost edge of the coal refuse disposal
areas at Eagle No. 2 at the monitoring well locations as noted in paragraph 10 to exceed
the Class I: Potable Resource Groundwater standards, the Respondent has violated and
continues to violate Section 12(a) of the Act, 415 ILCS 5/12(a) (1998), and 35 Ill. Adm.

Code 620.410(a) (1996).

The Respondent denies both of these paragraphs. Answer at s 69 and 70. The allegations of
violation pertain respectively to groundwater located within the outermost edge of the coal refuse
disposal areas (Y 42) and groundwater located outside of the coal refuse disposal areas (Y 43). This
distinction between groundwater located within this boundary of the outermost edge of the coal
refuse disposal areas and groundwater located outside such boundary is made in Sections 620.250
and 620.505 but this distinction is not the focus of HCC’s arguments.

The People’s complaint, however, does address this distinction in our pleadings. At
Paragraph 15 of Count I (incorporated into Count III as 4 10) we allege that the refuse disposal
areas are subject to the standards of Section 620.450(b)(4) and (b)(5) by providing a factual
description of each refuse disposal areas, including location, commencement of operation, permit
authorization, and any modification, and identifies the monitoring wells located within such areas,
but the Respondent denies these factual allegations. Answer at § 15. Paragraph 15 of Count I also
cites the applicable legal requirements for each refuse disposal area. Additional factually
descriptive information as to the monitoring wellé located within such areas and the monitoring
wells installed beyond the boundaries of the refuse disposal areas is provided in paragraph 20 of

Count I (incorporated into Count III as § 15) and paragraph 27 of Count II (incorporated into

Count III as Y 28). Although these allegations comprise the groundwater monitoring data reported
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by the Respondent to the Illinois EPA, each of the hundreds of water quality exceedances is
denied in a wholesale fashion. Answer at § 20 and 9 45. HCC’s denials of the complaint
allegations work against HCC by restricting the record upon which it may rely for summary
judgment. This also diminishes the Respondent’s ability to claim that it is legally entitled to relief
and increases the likelihood of a genuine issue of material fact.

Section 620.450(b) applies to coal mining conducted on the surface and underground.
Subsection (b)(1) exempts the Eagle No. 2 Mine from the generally applicable standards for
groundwater within the underground coal mine; this would be the 300,000 gallons per day
pumped from the underground works during its operations to extract coal. The source of the
contaminants that polluted the groundwater, however, is the refuse disposal areas. Sections
620.450(b)(4) and (5) apply to refuse disposal areas “not contained within the area from which
overburden has been removed.”

The following summary contains the facts alleged by the Complainant and denied by the
Respondent regarding the refuse disposal areas, permits and monitoring wells, and the regulatory
provisions thereby made applicable to each refuse disposal area:

Slurry No. 1A: Slurry No. 1 was placed into operation prior to February 1, 1983 but was modified
to include additional area through vertical and lateral expansion after November 25, 1991. It was
then designated Slurry 1A and placed into operation after November 25, 1991. Subtitle D Permit
No. 1992-MD-6977 was issued on August 24, 1992. Monitoring wells within the outermost edge
of Slurry 1A: GW-9. Applicable GWQS: Section 620.410 pursuant to Section 620.450(b)(5)(B).
Slurry No. 2: Slurry No. 2 was placed into operation prior to February 1, 1983. Subtitle D Permit

No. 1972-MD-1618-OP5 was issued on June 8, 1978. Applicable GWQS: Section 620.440(c)
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pursuant to Section 620.450(b)(4)(B).

Slurry No. 3 (Refuse No. 3): Slurry No. 3 was placed into operation after February 1, 1983 and

before November 25, 1991. Supplememai Construction Authorization was granted on October 23,
1984. NPDES Permit No. IL0044661 was issued on July 28, 1988. Groundwater within the
outermost edge of Slurry No. 3 is a potential source of watér for public or food processing use.
Monitoring wells within the outermost edge of Slurry No. 3: GW-4, GW-6, MW-17. Applicable
GWQS: Section 302.304 pursuant to Section 620.450(b)(4)(A).

Slurry No. 5: The West Refuse Area (predecessor to Slurry No. 5) was placed into operation prior
to February 1, 1983 and was subsequently modified to include additional area through vertical
expansion after February 1, 1983 and before November 25, 1991. Supplemental Construction
Authorization was granted February 27, 1987. NPDES Permit No. [L0044661 was issued on July
28, 1988. Slurry No. 5 was placed into operation after February 1, 1983 and before November 25,
1991. Groundwater within the outermost edge of Slurry No. 5 is a potential source of water for
public or food processing use. Monitoring wells within the outermost edge of Slurry No. 5: GW-
11, MW-14, MW-18, MW-23, MW-24 & MW-25. Applicable GWQS: Section 302.304 pursuant
to Section 620.450(b)(4)(A).

South 40 Refuse Area: Subtiﬂe D Permit No. 1972-MD-1618-0OP-4 was issued on October 17,
1977. The South 40 Refuse Area was placed into operation prior to February 1, 1983. There are
several monitoring wells which are not located within the outermost edge of the coal refuse
disposal areas: GW-13, GW-14, GW-15, GW-16, GW-17, GW-18, GW-19, GW-20, GW-26,
MW-1, MW-2, MW-3, MW-4, MW-7, MW-9, MW-10, MW-19, & MW-21. Applicable GWQS:

Section 620.440(c) pursuant to Section 620.450(b)(4)(B).
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The groundwater on site at Eagle No. 2 not located within the outer most edge of the coal
preparation plant, Slurry No. 1A, Slurry No. 2, Slurry No. 3, Slurry No. 5 and the South 40 Refuse
Area, and extending off site to areas including the SVCD well fields, is Class I: Potable Resource
Groundwater pursuant to Section 620.210(a)(4) and is subject to the standards specified in Section
620.410. There are several monitoring wells which are not located within the outermost edge of
the coal refuse disposal areas: GW-13, GW-14, GW-15, GW-16, GW-17, GW-18, GW-19, GW-
20, GW-26, MW-1, MW-2, MW-3, MW-4, MW-7, MW-9, MW-10, MW.-19, & MW-21. These
wells are subject to the standards specified in Section 620.410.

Pursuant to Section 620.505(2;)(3), compliance with the standards for groundwater that
underlies a coal mine refuse disposal area is to be determined at the outermost edge as specified in
Section 620.240(f)(1) or the location of monitoring wells in existence as of November 25, 1991.
Due to the record consisting to a large extent of factual allegations denied by the Respondent, the
Board would be required to address such contested factual issues in order to determine questions
of legal applicability. The People, therefore, submit that genuine issues of material fact already
exist or are created by the motion for summary judgment. As noted in the introductory section, the
denials to the complaint allegations are in some instances “supplemented” by answers to particular
paragraphs that alternatively seek to “acknowledge” factual matters thaf are perceived by the
Respondent to be the subject of such allegations. The intent may have been in good faith but the
lack of clarity as to what is actually being admitted undercuts any argument that the Respondent is
entitled to judgment as a matter of law. As the Respondent noted in its Brief, the purpose of a
summary judgment proceeding is not to try an issue of fact, but “to determine whether any

genuine issue of material fact exists.” Brief at page 11.
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The important factual issues regarding the refuse disposal areas are discussed by Mr Cobb
and Mr Buscher in their testimonial' affidavits. Based upon these pertinent and relevant facts, the
lllinois EPA properly and objectively concludes that the refuse disposal areas are subject to
Sections 620.450(b)(4) and (5).

The Respondent argues that the refuse disposal areas are located “within an underground
coal mine” for purposes of Section 620.450(b)(1). Brief at page 12. As discussed in the
introductory section of this Response, HCC attempts to employ definitions from other sources to
explain or clarify language in Part 620. The need for explanation or clarification has not been
demonstrated because the language is not ambiguous. The resort to interpretative aids, such as the
concept of in pari materia, is unnecessary. It is well-settled that administrative rules and
regulations (promulgated within the scope of the legislative enactment’s grant of authority and
consistent with the enabling statues) are to be interpreted in the same ways as the statute itself.

“Only where the language of the statute is ambiguous may the court resort to other aids of
statutory construction.”” When a statute is ambiguous, an interpretation by an agency charged
with administering it is generally entitled to significant deference.* However, an agency may not
expand or contract the scope of a statute under the guise of interpretation.” The Respondent
seemingly does not contend that Part 620 is ambiguous but if this were its contention, the Illinois
EPA’s positions (first articulated during the Board’s rulemaking proceedings and applied

subsequently to this enforcement matter) as discussed in the testimonial affidavits would be

23 people v. Glisson (2002), 202 111.2d 499, 505.
24 Illinois Consolidated Telephone Co. v. lllinois Commerce Commission (1983), 95 111.2d 142, 152.
25 Van’s Material Co. v. Department of Revenue (1989), 131 111.2d 196, 203.
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entitled to significant deference. Additionally, there is no claim that the Illinois EPA (in this
pending enforcement matter) or the Board (in the prior rulemaking proceedings) acted to expand
or contract the scope of the IGPA under the guise of interpretation.

Likewise with rules and fegulations, the “primary objective in construing a statute is to
give effect to the intention of the legislature. The language of the statute is the best indication of
legislative intent. The statute should be evaluated as a whole, and each provision construed in
connection with every other section. When the language is unambiguous, we must apply the
statute without resorting to further aids of statutory construction.”® The court also applied “the
general rule of statutory construction that when the same words appear in different parts of the
same statute, they should be given the same meaning absent some contextual indication that the
legislature intended otherwise.”” In construing a statute, a court is not at liberty to depart from the
plain language of the statute by reading into it exceptions, limitations, or conditions that the
legislature did not express.?®

The meaning and utility of any given regulatory provision may best be determined by
looking to the statute. Therefore, Part 620 must be read in light of the purposes of the IGPA and
not the Mining Act. The purposes of a particular statute are to be interpreted and accomplished by
a comprehensive reading of the statutory provisions, beginning with the legislative findings. Here,
Section 2 of the IGPA provides a clear and concise declaration of the intent of the General

Assembly. See page 21 supra. To begin with the obvious: there is no mention of mining in

25 people v. Grever (2006), 222 111.2d 321, 328-29.
27 Id at331.

28 Eaganv. Chicago Transit Authority (1994), 158 111.2d 527, 532.
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Section 2. Definitions specific to mining are not included in Section 3. Most importantly, the
grant of authority for regulations in Section 8 does not make any provision for the special
treatment of mining. In order to effectuate the public policy articulated by the legislature and to
implement the statutory mandates of the IGPA, the Board was required to consider the following:

(1) recognition that groundwaters differ in many important respects from surface waters,
including water quality, rate of movement, direction of flow, accessibility, susceptibility to
pollution, and use; (2) classification of groundwaters on an appropriate basis, such as their
utility as a resource or susceptibility to contamination; (3) preference for numerical water
quality standards, where possible, over narrative standards, especially where specific
contaminants have been commonly detected in groundwaters or where federal drinking
water levels or advisories are available; (4) application of nondegradation provisions for
appropriate groundwaters, including notification limitations to trigger preventive response
activities; (5) relevant experiences from other states where groundwater protection
programs have been implemented; and (6) existing methods of detecting and quantifying
contaminants with reasonable analytical certainty.

415 ILCS 55/8(b). The goal is nondegradation and no balancing of other interests is afforded by
the law.

In contrast, the Mining Act is intended to promote mining while protecting natural
resources through conservation and reclamation. As the regulatory agency, the Department is
directed “to strike a balance between protection of the environment and agricultural productivity,
and the Nation’s need for coal as a source of energy.” Section 1.02(a) declares the public policy of
the State of Illinois:

It is declared to be the policy of this State to provide for conservation and reclamation of

lands affected by surface and underground coal mining in order to restore them to

optimum future productive use and to provide for their return to productive use including
but not limited to: the planting of forests; the seeding of grasses and legumes for grazing
purposes; the planting of crops for harvest; the enhancement of wildlife and aquatic
resources; the establishment of recreational, residential and industrial sites; the
establishment of new bodies of water for recreational, agricultural, and wildlife

conservation purposes; and for the conservation, development, management, and
appropriate use of all the natural resources of such areas for compatible multiple purposes,
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to aid in maintaining or improving the tax base; and protecting the health, safety and
general welfare of the people, the natural beauty and aesthetic values, and enhancement of
the environment in the affected areas of the State; to prevent erosion, stream pollution,
water, air and land pollution and other injurious effects to persons, property, wildlife and
natural resources; to assure that the coal supply essential to the Nation’s and State’s energy
requirements, and to their economic well-being is provided; to strike a balance between
protection of the environment and agricultural productivity, and the Nation’s need for coal
as a source of energy; and to assure that land conservation and reclamation plans for all
mining operations are available for the prior consideration of the public, and of County
governments within whose jurisdiction such lands will be affected by coal mining.
225 ILCS 720/1.02(a). It is the duty of the Office of Mines and Minerals to strike this necessary
balance. Any implication that the Illinois EPA or the Board ought to somehow weigh mining
interests in the application and enforcement of the IGPA and the Part 620 rules is unfounded.
Therefore, the Board must construe the IGPA and the Part 620 rules in order to achieve the
purposes of such laws. Since the language of the statute is the best indication of legislative intent,
the Board must continue to support “the essential and pervasive role of groundwater in the social
and economic well-being of the people of Illinois, and its vital importance to the general health,
safety, and welfare.” This may be accomplished by applying the Part 620 rules in the context of
the public policy and legislative intent. The People’s enforcement efforts need not be impeded by
an expansive reading of the limited exemptions of Section 620.450(b). Instead, the Board ought to
be quite skeptical of HCC’s arguments.
As noted, the Respondent argues that the refuse disposal areas are located “within an
underground coal mine” and “within the cumulative impact area of groundwater for which the
hydrologic balance has been disturbed from a permitted coal mine” for purposes of Section

620.450(b)(1). Brief at page 12. HCC also contends that the refuse disposal areas are part of a

“coal mine” for purposes of Section 620.450(b)(2). Brief at page 16. As also noted, HCC denies
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almost all of the material facts regarding the refuse disposal areas. However, with our evidentiary
submissions, the record does show that impermeable barriers were not placed beneath any refuse
disposal areas even though Mr Gastreich warned in an August 12, 1983 company memo that this
posed “a very high potential for pollution of a major aquifer used for public water supply.”
Gastreich memo. This evidentiary exhibit also provides insight into the Respondent’s disregard
for the affected groundwater. HCC knew then that the location for the refuse disposal areas “lies
immediately above the sand and gravel outwash of the Henry Formation which is a major shallow
aquifer” and “lies in an area designated [by the U.S. Geological Survey] as having a high ground
water contamination potential because of the high h);draulic conductivity of the overlying
unconsolidated material, shallow bedrock, and a high water table.” Gastreich memo; emphases
added. Despite these prevailing geological conditions, Mr. Gastreich noted that the mine refuse
will be disposed of above or within the local water table.

This memo provides evidentiary facts for the record. Obviously, the trenches excavated on
the surface lands are not actually located “within” an underground mine. In fact, the refuse
disposal units are actually located within or immediately above a major shallow aquifer which is
actually being used as a public water supply. This aquifer is actually located between the land
surface and the underground levels at which coal was mined. Incredibly, no liners were installed.
It is also undisputed that this resource groundwater was affected by the contaminants leaching
from the refuse disposal areas.

Is the affected groundwater, however, actually located “within the cumulative impact area
of groundwater for which the hydrologic balance has been disturbed from a permitted coal mine?”

The Board cannot accept the Department’s substantive determinations and findings in the
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groundwater assessment because the technical rules regarding the necessary minimum data to

- support such an assessment were legally deficient at that time. The Board also cannot aécept the
conclusions on behalf of the Respondent because the record in this matter does not factually
support such conclusions. This is apparently why the Respondent resorts to these semantic
gymnastics to attempt to show that the refuse disposal areas are subsumed within the mining
definitions of what a mine is.

Here is also where the Respondent’s arguments devolve entirely from the inappropriate
application of in pari materia and other interpretative aids. The presumption espoused by the
mining company is basically that the terminology employed by the Department in the mining
permit process should have the same meaning in the rules proposed and developed by the Illinois
EPA and the Board. This approach makes sense where the separate definitions for a term or
phrase are virtually identical. For instance, “cumulative impact area” is defined consistently by the
Board at Section 620.110 and by the Department at 62 I1l. Adm. Code Part 1701 as the area,
including the permitted coal mine area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining on surface and groundwater
systems. The mining and groundwater rules define “hydrologic balance” exactly the same way:
“the relationship between the quality and quantity of water inflow to, water outflow from, and
water storage in a hydrologic unit such as a drainage basin, aquifer, soil zone, lake, or reservoir. It
encompasses the dynamic relationships among precipitation, runoff, evaporation, and changes in
ground and surface water storage.” Therefore, the legal meanings of these two terms (“cumulative
impact area” and “hydrologic ‘balance”) are virtually identical.

The pertinent inquiry is more factual than legal. The underground mine clearly disturbed
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the hydrologic balance of the groundwater actually located within the mine itself. There is nothing
in the record, however, to show that the hydrologic balance of the major shallow aquifer was
actually disturbed by mining activities or operations. The Respondent does not address these
factual issues. Instead, HCC relies upon the broad mining definitions of “underground mining
operations” and various related terms which are not used in the Part 620 rules. The Respondent’s
objective is to show that the refuse disposal areas are included within the meaning of a “coal
mine.” Brief at page 16.
Section 1.03(a)(26) of the Mining Act defines “underground mining operations” and Part
1701 of the mining rules defines “underground mining activities” to include areas utilized for the
disposal and storage of waste. Operations or activities incidental to underground mining but
conducted on the surface include refuse disposal areas. The mining rules also provide additional
definitions:
“Affected area” means, with respect to surface mining activities, any land or water upon or
in which those activities are conducted or located. With respect to underground mining
activities, affected area means: any water or surface land upon which those activities are
conducted or located.
“Disturbed area” means an area where vegetation, topsoil, or overburden is removed or
upon which topsoil, spoil, coal processing waste, underground development waste, or
noncoal waste is placed by surface coal mining operations. Those areas are classified as
disturbed until reclamation is complete and the performance bond or other assurance of
performance required by 62 I1l. Adm. Code 1800 is released.
“Permit area” means the area of land and water within the boundaries of the permit which
are designated on the permit application maps, as approved by the Department. This area
shall include all areas which are or will be affected by the surface coal mining and
reclamation operations during the term of the permit indicated on the approved map which
the operator submitted with the operator’s application and which is required to be bonded
under 62 I1l. Adm. Code 1800 and where the operator proposes to conduct surface coal

mining and reclamation operations under the permit, including all disturbed areas;
provided, that areas adequately bonded under another valid permit may be excluded from a
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permit areca. The permit area excludes the area defined in this Part as the shadow area.
“Shadow area” means any area beyond the limits of the permit area in which underground
mine workings are located. This area includes all resources above and below the coal that
are protected by the State Act that may be adversely impacted by underground mining
operations including impacts of subsidence.
It is reasonable to consider (for purposes of mining) that the refuse disposal areas at Eagle No. 2
are located in both an “affected area” and a “disturbed area” (since the trenches were excavated |
into the water table) and that the “permit area” comprises ‘the “affected area” and the “disturbed
area” but excludes the “shadow area.” Moreover, since the “cumulative impact area” includes by
definition the “permit area” the refuse disposal areas at Eagle No. 2 are located in the “cumulative
impact area.” There still remains the critical issue of whether the hydrologic balance of the
shallow groundwater was disturbed. The type of disturbance obviously differs according to
whether the land surface or the hydrologic balance is being disturbed. The placement of refuse
upon the land and the excavation of disposal areas within the land make such land a “disturbed
area” without regard to the impacts upon the groundwater. Mon‘z importantly, for purposes of Part
620, the groundwater may be contaminated without its hydrologic balance necessarily being

disturbed. The Section 620.450(b)(1) exemption from the GWQS applies only “within the

cumulative impact area of groundwater for which the hydrologic balance has been disturbed from

2

a permitted coal mine area. . . .

In other words, the regulatory exemption for coal mines in the Part 620 regulations does
not apply to the entire cumulative impact area, but only to such portion for which the hydrologic
balance is disturbed by mining. After all, the groundwater assessment adopted an expansive view

of the cumulative impact area to include not only the Eagle No. 2 Mine but also the “literally
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dozens of other mine sites, both active and abandoned, [that] exist in the Saline River watershed,”
which drains an area of approximately 1062 square miles, but then stated that “assessment of a
watershed of this size would not provide an accurate understanding of the impacts of this
operation.” Cypress Ditch drains into the Saline River three miles downstream of the permit area
and thus, while not quantified in scope, serves as a sub-watershed of the Saline River. For
purposes of its September 1996 groundwater assessment, the Department assumed the cumulative
impact area “to be the watershed of Cypress Ditch and the underlying aquifer.” Section IIL.A.

The Respondent does not attempt to clarify the extent of the cumulative impact area and,
more importantly, that portion of the cumulative impact area for which the hydrologic balance of
the groundwater has been disturbed by its operations. In fact, it is this lack of a precise delineation
that the Respondent relies upon in its “similar terms/identical meaning” argument. The
implications of this argument are that the adverse impacts of a coal mine’s broadly defined
operations and activities upon any groundwater are simply the consequences of mining. The
Board must reject that argument.

The GWQS Established By Section 620.301 Do Not Apply Because The Disposal Areas Do
Not Discharge To “Resource Groundwater”:

Section 620.301 provides the following generally applicable prohibitions: “No person
shall cause, threaten or allow the release of any contaminant to a resource groundwater such that:
1) Treatment or additional treatment i§ necessary to continue an existing use or to assure a
potential use of such groundwater; or 2) An existing or potential use of such groundwater is
precluded.” The Respondent contends that the groundwater to which the refuse disposal areas

discharged should not be considered to be a “resource” groundwater and is instead a Class IV
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groundwater. This contention is based upon the undisputed fact that mining had commenced prior
to February 1, 1983 and the factually unsupported assertion that “the groundwater at issue is
clearly ‘within a previously mined area.’” Brief at page 20,

The phrase “previously mined area” is defined at Section 620.110 as meaning “land
disturbed or affected by coal mining operations prior to February 1, 1983.” As discussed above,
the mining rules provide definitions for “affected area” and “disturbed area” but these definitions
are neither applicable nor helpful. In fact, the brevity of this particular argument raises more
questions, especially in light of the Respondent’s denials of the People’s well-pleaded factual
allegations specific to the various refuse disposal areas. For instance, the Complaint alleges that
Slurry No. 1 was placed into operation prior to February 1, 1983 and subsequently modified to
include additional area through vertical and lateral expansion after November 25, 1991; Slurry
No. 2 was placed into operation prior to February 1, 1983; Slurry No. 3 was placed into operation
after February 1, 1983 and befére November 25, 1991; the West Refuse Area (predecessor to
Slurry No. 5) was placed into operation prior to February 1, 1983 and was subsequently modified
to include additional area through vertical expansion after February 1, 1983 and before November
25, 1991; and the South 40 Refuse Area was placed into operation prior to February 1, 1983. HCC
has denied these facts. Answer at § 20 on page 5 and Y 45 on page 8. The Board may not endeavor
to resolve disputed factual matters in ruling on the motion.

The Respondent, however, apparently does not argue that because the refuse disposal areas
(except for Slurry No. 3) were placed in operation prior to February 1, 1983, the land in which
they were excavated constitute “areas utilized for the disposal and storage of waste” under the

mining definitions and therefore should be considered as a “previously mined area” under Part
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620. Such an argument would, of course, utterly depend upon using mining definitions to interpret
and construe a term defined within Section 620.110. Once again, unless there is an overriding
ambiguity in the statutory or regulatory language, other terms defined in other laws are not
relevant and no construction aids are allowed. A “previously mined area™ is land that has been
mined prior to February 1, 1983. The installation of a refuse disposal unit should not result in the
classification of the groundwater contaminated by such refuse as a Class IV groundwater pursuant
to Section 620.240(g).

The argument actually presented is premised upon a lack of information (i.e. a genuine
issue of material fact):

The groundwater therefore must be characterized as Class IV groundwater unless the State

presents evidence establishing that the groundwater is capable of consistently meeting the

standards of Section 620.410 (which apply to Class I groundwater) or 620.420 (which

apply to Class II groundwater). The State has not presented — and in fact, cannot present —

such evidence. To the contrary, the IEPA approval of a GMZ for the Mine constitutes that

agency’s conclusion that those standards can not be met by HCC with reasonable effort.
Brief at page 20. A party claiming legal entitlement to summary judgment may not rely upon a
prediction that the opposing party may not prove its case. More particularly, the complaint
allegations denied by this Respondent show that the groundwater contaminated by the refuse
disposal areas was and is utilized by the Saline Vé]ley Conservancy District as a public water
supply. The Cobb and Buscher affidavits also provide sufficient evidentiary facts to support these
allegations. This proof adequately supports the alleged violations of Section 620.301.

As to the alternative argument (the excavation of the refuse disposal areas as constituting

previous mining), the provisions of Section 620.450(b)(4) and (5) would specifically apply

depending upon the circumstances set forth therein. These circumstances wholly consist of
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wﬁether the refuse disposal area is “contained within the area from which overburden has been
removed” and “was placed into operation prior to February 1, 1983.” These provisions only apply
to refuse disposal areas not contained within the area from which overburden has been removed
and will be discussed below.

The GWOS established By Section 302.208 and Section 302.304 Do Not A

The Respondent contends that the GWQS established by Sections 302.208 and 302.304 do
not apply because the refuse disposai areas are located within areas from which it alleges that
“overburden” has been removed. This term is defined only in Part 1701: **Overburden’ mean‘s
material of any nature, consolidated or unconsolidated, that overlies a coal deposit, excluding
topsoil.” Once again, the Respondent contends that “the definitions in the Mining Regulations
should be applied to the interpretation of terms in the groundwater quality standards pertaining to
mining.”’Brief at page 23. Once again, the proffered legal support for this notion is the
inappropriate application of in pari materia and other interpretative aids. The Respondent insists
that we “must construe laws relating to the same subject with reference to each other, so as to give
effect to all of the provisions of each if possible,” citing Cinkus v. Village of Stickney Municipal
Officers Electoral Board”

The Supreme Court in Cinkus addressed the respective meanings of the word “eligi"ble” as
used in the Illinois Municipal Code and the Election Code. The court seemingly found that “the
word is ambiguous in that it relates to being elected to office as well as being capable of holding

office,” before noting that it had previously held that provisions of the Election Code and the

2% 228 111.2d 200 (2008).
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Municipal Code may be considered in pari materia for purposes of statutory construction.’ In this
appropriate instance, a court presumes that the legislature intended that two or more statutes
which relate to the same subject are to be operative and harmonious. A court must compare
statutes relating to the same subject and construe them with reference to each other, so as to give
effect to all of the provisions of each if possible.

While the eligibility to seek election and hold office is clearly the “same subject” in the
provisions of the Municipal Code and the Election Code, the promotion of mining and the
protection of groundwater are not virtually identical or even partially similar. Before you reach
the question of same subject, there must be some sort of determination of ambiguity. This
determination by the court in Cinkus was rather cursory in light of its 1988 decision holding the
Municipal Code and the Election Code to be in pari matgr:’a: “If we were to construe the word
‘eligible’ in isolation, we obviously would be forced to conclude that the word is ambiguous in
that it relates to being elected to office as well as being capable of holding office.”' The Board
cannot resort to aids of construction without first finding the term “overburden” to be ambiguous
and such.a finding does not appear to be reasonable whether the term is considered in “isolation”
or more appropriately in the context of Part 620.

Contrary to the situation in the Cinkus case where the court was concerned with provisions
of both statutes, the Board is here directly concerned only with Part 620 and not the Mining Act or
its rules. The fact that Section 620.110 explicitly defines “previously mined area” to mean

something different than its mining definition is significant, but more importantly is the fact that it

30 1dat218-19.

31 1d at218.
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has an explicit meaning under Part 620. This term as used in Section 620.240 is not ambiguous
and “overburden” as used in Section 620.450(b) is not ambiguous.

What the Respondent seeks to do is to artificially create ambiguity where none exists, In
particular, it conflates “the area from which overburden has been removed” with the “previously
mined area” and the “permitted coal mine area.” The generally applicable cardinal rule of
interpretation (reiterated in the Cinkus case) is to give the plain meaning to the plain language. In
other words, to use common sense. For instance, there are many differences between the surface
and underground mining of coal; the Mining Act mandates separate performance standards and
the mining rules make numerous distinctions regarding technical matters. The Part 620
regulations are designed to prevent groundwater contamination and most of the technical
differences between underground and surface mining are of little practical or legal consequence.
Thus, the removal of overburden is what distinguishes surface mining from underground mining.
Any groundwater disturbed by surface mining is regulated in the same way as groundwater within
an underground mine and both, during mining and reclamation, are exempt from the otherwise
applicable GWQS.

The Respondent’s argument regarding overburden is based upon a fundamentally
misplaced perspective; HCC seeks to construe the Part 620 rules in the context of the Mining Act
and rules so that the meaning of any mine-related term used in the GWQS is forced as a “square
peg” into the “round hole” of groundwater protection. Mr Cobb discusses in his affidavit the effort
to address mining concerns during the rulemaking. The Board certainly appreciates that “mining
concerns” are not one-sided; it is technically practicable and economically reasonable to both

extract coal and comply with environmental and groundwater protection regulations. Coal
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production is not entitled to any priority over the nondegradation of resource groundwaters. The
regulatory exemptions provided by Sections 620.450(b)(1) and (2) are limited by the exceptions
within Sections 620.450(b)(4) and (5). The Board need not and must not restrict the applicability
of these exceptions regarding the siting of refuse disposal areas, and thereby precludé liability for
HCC’s failure to prevent material damage to the Henry Aquifer.

In promulgating Part 620, the Board allowed refuse disposal areas for a surface mine to be
sited within the area from which overburden has been removed. Since overburden removal is not
necessary for underground mining, refuse disposal areas for mines such as Eagle No. 2 are not
located within an area from which overburden has been removed and are not subject only to the
regulatory exemptions provided by Sections 620.450(b)(1) and (2). The Respondent seeks relief
by a hyper-technical reading of language used to distinguish surface and underground mining.

As noted, “overburden” is specifically defined for mining purposes but no definition is
provided in the groundwater regulations. Coal deposits are found underground. Any material
(except for “topsoil” which is also defined for mining purposes) covering the coal deposits is
considered to be overburden. The removal of overburden is necessary for surface mining but not
for underground mining. The record certainly does not show that overburden was removed at the
Eagle No. 2 Mine. In fact, the geologic cross section diagram discussed by Mr Cobb and attached
as Appendix III to his affidavit shows the placement of a representative refuse disposal area with
the overburden intact. Yet, HCC persists in trying to hammer home its square peg.

However, assuming arguendo that the Respondent can make the law conform to its legal
arguments (instead of the appropriate application of the law to the facts or, more precisely, the

application of the appropriate law to the facts), there is a genuine issue of material fact as to
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whether any slurry unit is actually “contained within the area from which overburden has been
removed.” If the Respondent claims that the meaning of “overburden” or any other so-called
mining term as used in Part 620 must conform to its mining definition, then there is still a factual
issue and the non-movant is still entitled to any reasonable inferences to possibly resolve the
factual issue. The record shows that the excavation of trenches into the water table did remove
material overlying the coal deposits; assuming this material was something other than topsoil,
then it must be overburden. However, factual assumptions of this nature are not acceptable. It is
reasonable, however, to make the inference that t;)psoil would have been removed during any
excavation. Therefore, contrary to the implications of Respondent’s argument, an area where
topsoil is removed does not qualify (under the Part 1701 definition) as an “area from which
overburden has been removed.” While it may be necessary to define in the Mining Act and rules
numerous terms for mining purposes, the IGPA and the Part 620 rules focus on the protection of
groundwater from any and all activities and operations within the State of lllinois, including but
not limited to mining.

The last of Respondent’s arguments also seeks to utilize mining terminology to “explain”
language use in Part 620. Section 620.450(b)(4)(B) employs the term “continuous operation”
which is not specifically defined in Section 620.110 or Part 1701. The contention is that Slurry
No. 1A and Slurry No. 5 are subject to the Class IV GWQS of Section 620.440(c) because they
have been in continuous operation since before February 1983 and have not been laterally
expanded. Brief at page 24. This contention contradicts the complaint allegations that Slurry No. 1
was placed into operation prior to February 1, 1983 and subsequently modified to include

additional area through vertical and lateral expansion after November 25, 1991. It was then
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designated Slurry 1A and placed into operation after November 25, 1991. The People assert that
the applicable GWQS are imposed by Section 620.410 pursuant to Section 620.450(b)(5)(B). As
4to Slurry No. 5, the West Refuse Area (predevcessor to Slurry No. 5) was placed into operation
prior to February 1, 1983 and was subsequently modified to include additional area through
vertical expansion after February 1, 1983 and before November 25, 1991. Slurry No. 5 was placed
into operation after February 1, 1983 and before November 25, 1991.

HCC claims that neither of the People’s contentions regarding these two slurry areas “is
factually correct.” Brief at page 24. Therefore, there is another genuine issue of material fact
which the Board may not attempt to resolve and which precludes summary judgment.

In conclusion, the GWQS established by Section 302.208 and 302.304 apply (pursuant to

| Sections 620.450(b)(4) and (5)) to the groundwater contaminated by the refuse disposal areas
placed into operation after February 1, 1983, and before November 25, 1991. As noted above, the
complaint allegations regarding the dates of operation and any subsequent modifications are
denied by the Respondent. The People assert that the applicable GWQS for Slurry No. 3 and
Slurry No. 5 are Sections 302.208 and 302.304 pursuant to Section 620.450(b)(4)(A) because
these two units were placed into operation after February 1, 1983 and before November 25, 1991.

HCC’s Liability, If Any, Does Not Extend Past December 5, 2006

The Third Amended Complaint was filed prior to the approval and establishment of the
GMZ in accordance with Section 620.250 for the Eagle No. 2 Mine. The People agree that the
Respondent’s liability for civil penalties does not extend past December 5, 2006.

CONCLUSION

The Respondent’s legal arguments do not demonstrate that it is legally entitled to relief.
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The genuine issues of material fact identified above preclude entry of summary judgment, except
regarding the GMZ contention. The counter-affidavits and evidentiary exhibits submitted by the
People contradict many of the Respondent’s factual claims and provide an appropriate context for
the Board to consider and reject the repeated assertions that the Board’s groundwater regulations
must be construed in light of the Respondent’s view of the applicable mining laws. In order to
achieve the critical objectives of the Illinois Groundwater Protection Act, the Board must enforce
the plain meaning of Part 620.
WHEREFORE, the Complainant, PEOPLE OF THE STATE OF ILLINOIS, respectfully

requests that the Motion for Summary Judgment be DENIED. |

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS,

LISA MADIGAN,

Attorney General of the State of Illinois

MATTHEW J. DUNN, Chief

Environmental Enforcement/Asbestos

Litigation Division
BY: = =~
THOMAS DAVIS
Environmental Bureau

Assistant Attorney General

500 South Second Street
Springfield, Illinois 62706
217/782-9031

Dated: ‘7‘/1;'/ M
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STATE OF ILLINOIS
DEPARTMENT OF NATURAL RESOURCES
OFFICE OF MINES AND MINERALS
I, Joseph Angleton, Manager of the Illinois Department of Natural Resources, Office of
Mines and Minerals, hereby certify that I am authorized to hold custody of the public records for
the Peabody Coal n/k/a Heritage Coal Company LLC in Gallatin County, Illinois, and
specifically Results of Review, dated 9/27/96, for Revision Application No. 6 to Permit No. 34 -

Eagle No. 2 Mine. The attached document is a true and correct copy of the public records in my

custody.

Sworn and authorized before me
this 11edh day of February ___, 2011

Bocte & Brown

Notary Public
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Results of Review :
Permanent Program Revision Application No. 6 to Permit No. 34
Peabody Coal Company
Eagle No. 2 Mine
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The Dllinois Department of Natural Resources (Department), Office of Mines and Minerals, Land

. Reclamation Division, the Regulatory Authority in Illinois under the Surface Mining Control and
Reclamation Act of 1977 (Federal Act), 30 U.S.C. Section 1201 et seq. has reviewed Peabody Coal
Company's (Peabody), Eagle No. 2 Mine application for revision No. 6 to Permit No. 34 in
accordance with the Surface Coal Mining Land Conservation and Reclamation Act (State Act),
225 ILCS 720, and the Department's regulations at 62 Ill. Adm. Code 1700-1850.

Peabody has submitted in writing the modifications required by the Department's Aprit 11, 1996,
letter (Appendix A). These modifications have been reviewed and approved by the Department.
Pursuant to 62 Ill. Adm. Code 1773.19, the Department has decided to approve the application as
modified. The Department's decision is based upon a review of the record as a whole, and is
supported and documented by the record. The finding and reasons for the Department's decision
are set forth below. The period for administrative review under 62 Ill. Adm. Code 1847.3
commences as of the date of this decision.

1. SUMMARY OF REVISION APPLICATION NO. 6 TO PERMIT NO. 34

Surface coal mining and reclamation operations revision application No. 6 to Permit No. 34
submitted by Peabody, for its Eagle No. 2 Mine, proposes a revision on 587.6 acres. The proposed
revision changes the post-mining land use to reflect the future of the Eagle No. 2 area. This revision
decreases the acreage in pasture with a corresponding increase in the post-mining acreage designated
as wildlife/wetland, water resources, and industrial/commercial.

. The following is a summary of the pre-mining land uses shown by Peabody, and the proposed post-
mining land uses:
Original Approved Proposed
A Pre-mining Post-mining Post-mining
Cropland 182.0 56.3 : 56.3
Water Resources 17.0 13 3.0
Pastureland 26.0 513.8 363.8
Residential 0.0 0.2 : 02
Industrial/Commercial 323.0 16.0 215
Wildlife Habitat / Wetland 0.0 0.0 - 1428
Forest - 100 0.0 0.0
Undeveloped 20.0 0.0 0.0
Total 578.0 *3816 *587.6
*There have been three (3) incidental boundary revisions which have added 9.6 acres to the onginal

permit,




Electronic Filing - Received, Clerk's Office, April 11, 2011

. II PROVISIONS FOR PUBLIC PART EIPATIQN

The Department finds that the public participation requtrements of 62 1il. Adm. Code 1773.13 and
1773.14 have been met.

The 587.6 acre permit application was filed with the Department on September 29, 1995, and was
deemed complete on November 6, 1995, The applicant placed a newspaper advertisement of the
proposed operation in the Gallatin Democrat, a newspaper of general circulation in the area affected,
published in Gallatin County, once a week for four consecutive weeks, beginning on November 30,
1995. The applicant filed two copies of the permit application with the County Clerk of Gallatin
County, in accordance with 62 Ill. Adm. Code 1773.13(a)(2), on November 27, 1995. Copies of
the application were sent to the following State Agencies: Illinois Department of Agriculture
(IDOA), Lllinois Environmental Protection Agency (IEPA), and Hlinois Historic Preservation Agency
(IHPA), and the Natural Resources Conservation Service (NRCS) on December 14, 1995, for
review and comment. Written notification of the application was given to those governmental
agencies and entities required to receive notice under 62 IIl. Adm. Code 1773.13(a)(3).

State Agency comments on this application have been received by the Department, with the source
and date of comments as follows: IDOA (December 22, 1995); IEPA (January 10, 1996); IHPA'
(May 31, 1996); and Saline Valley Conservation District (January 3, 1996).
The NRCS did not comment on this application. -

. No requests for an informal conference or public hearing were received by the Department.

All comments received have been considered by the Department in reviewing this application. The
Department's responses to these comments are set forth in Appendix B.

All comments received on permit revision application No. 6 to Permit No. 34 have been furnished
to Peabody, and have been filed for public inspection at the office of the Gallatin County Clerk.

o SUMMARY OF THE DEPARTMENT'S FINDINGS

The Department, upon completing its review of the information set forth in the application, the
required modifications submitted (see Appendix A) and information otherwise available, as described
below, and made available to the applicant, and after considering the comments of State Agencies,
and all other comments received, makes the following findings:
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A. Findings Required by 62 Il Adm, Code 1773.15

. '1773.15(b)(1) The Department finds that the applicant or any person who owns or controls
the applicant is not currently in violation of the State Act, Federal Act or any other law or
regulation referred to in Section 1773.15(b)X1). :

1773.15(b)(3) The applicant, anyone who owns or controls the applicant, or the operator
specified in the application does not control and has not controlled surface coal mining and
reclamation operations with a demonstrated pattern of willful violations of the Federal or
State Acts of such nature and duration and with such resulting irreparable damage to the
environment as to indicate an intent not to comply with the Federal or State Acts.

1773.15(c)(1) The permit application as modified is accurate and complete and all
requirements of the Federal and State Acts and the regulatory program have been complied
with,

1773.15(c)(2) Peabody has demonstrated that reclamation as required by the Federal and
State Acts and the regulatory program can be accomplished under the reclamation plan
contained in the permit application, as modified. ‘

1773 15(c)(3(A) The proposed permit area is not within an area under study or
administrative proceedings under a petition, filed pursuant to 62 Iil. Adm. Code 1764; to have
an area designated as unsuitable for surface coal mining operations.

. \ 1773.15(c)3XB) The proposed permit area is not within an area designated as unsuitable for
mining pursuant to 62 Ill. Adm. Code 1762 and 1764 or subject to the prohibitions or
limitations of 62 Ill. Adm. Code 1761.11 and 1761.12, except as delineated as follow:

1761.11(a) The proposed permit area does not include any lands within the
boundaries of the National Park System, the National Wildlife Refuge System, the
National System of Trails, the National Wilderness Preservation System, the Wild and
Scenic Rivers System, and National Recreation Areas designated by Act of Congress.

1761.11(b) The proposed permit area is not on any Federal lands within the
boundaries of any national forest.

1761.11(c) The proposed surface coal mining and reclamation operations will not
adversely affect any publicly owned park or any privately owned or publicly owned
places included on the National Register of Historic Places.

1761.11(d) The proposed permit area is within one hundred (100) feet of the outside
right-of-way line of public roads in Gallatin County, described in the original findings
for Permit No. 34 and incorporated herein by reference. This revision involves
relocation of land uses and does not propose any mining activity that will affect any
of the nearby public roads.
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The Department finds the interests of the public and affected landowners will be
protected from the proposed mining operations as a result of the measures to be taken
’ by Peabody, described in the mining operations plan concerning these roads. ’

1761.11{e) The proposed permit area is within three hundred (300) feet of several
occupied dwellings. These dwellings were addressed in the Revision No. 1 to Permit
- No. 34 findings and are herein incorporated by reference.

1761.11(f) The proposed permit area is not within three hundred (300) feet measured
horizontally of any public building, school, community, or institutional building. A
church has recently (within two years) been constructed across Route 13 from the
mine entrance road and is within 300 feet of the permit area. This church is subject
to valid existing rights. The permit area is not located adjacent to a public park.

1761.11(g) The proposed permit area is not within one hundred (100) feet measured
horizontally of a cemetery.

1773.15(cX4) Not applicable to this revision.

1773.15(cX5) The Department has assessed the probable cumulative impacts of all anticipated
coal mining on the hydrologic balance in the cumulative impact area, in accordance. with
62 Ill. Adm. Code 1784 and finds that the operations proposed under the application have
been designed to prevent material damage to the hydrologic balance outside the proposed

‘ permit area (see Appendix C).

1773.15(c)(6) Peabody has not préposed the use of existing structures in the permit
application.

1773.15(c)(7) No additional fees are required as a result of this revision. The Department
finds that the applicant has paid all reclamation fees from previous and existing operations as
required by 30 CFR 870. '

1773.15(cX8) The requirements of 62 Ill. Adm. Code 1785 are not applicable to this
revision.

1773.15(c)(9) The requirements of this section are not applicable to this revision.

1773.15(c)(10) The Department finds the proposed activities will not effect the continued
existence of endangered or threatened species or result in the destruction or adverse
modification to the critical habitats as determined under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.).

1773.15(c)(11) This section is not applicable to this application.
1773.15(c)(12) The effect of the proposed permitting action on properties listed on or eligible
. for listing on the National Register of Historic Places has been taken into account by the

Department. The applicant performed a Phase I Archaeological survey on the undisturbed
portion of the proposed revision area. On May 1, 1996, American Resources Group, LTD:,
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recommended a project clearance. On May 31, 1996, the Illinois Historic Preservation
Agency (IHPA) concurred with the recommendmon (See Appendix B’ for comments made

. - by the IHPA).
B. Findin uir: 62 Ill. Adm. Code 1785 (Applicable ions

1785.17 The requirements of this Sectlon are not applicable to underground mining
operations. ‘

C. Compliance with 62 1Il. Adm. Code 1773.19

1773.19(a)(1) The Department has based its decision to approve, as modified, Peabody's
application for Revision No. 6 to Permit No. 34, Eagle No. 2 Mine, on the complete
application, public participation as provided by 62 IIl. Adm. Code 1773.13 and 1773.14,
compliance with all applicable provisions of 62 Ill. Adm. Code 1785, and the processing and
complete review of the application.

1773.19(a)(3) The Department is providing written notification of its final permit decision to
the following persons and entities:

A The applicant, each person who filed comments or objections to the permit
application, and each party to the public hearing;

B. The Gallatin County Board; and,
C. The Office of Surface Mmmg

All materials supporting these findings are a part of the public record and are hereby
incorporated by reference. Based upon the information contained in the Revision No. 6
application, information otherwise available and made available to the applicant, the
comments of State Agencies, all ﬁndings and information contained herein and conditions set
forth in Part TV, the Department is issuing, as modified, Peabody's application for Rev:sxon
No. 6 to Permit No. 34.

Enter on behalf of the Hiinois Department of Natural Resources, Office of Mines and Minerals, Land
Reclamation Division as Regulatory Authority.

Brent Manning, Director
Nlinois Department of Natural Resources

W

Fred Bowman, Director
Office of Mines and Minerals , . .

. Dated: %7/?6
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IV. Permit Conditions

The permittee shall conduct surface coal mining and reclamation operations only on those
lands specifically designated as the permit area on the maps submitted with the application and
authorized for the term of the permit and that are subject to the performance bond or other

~ equivalent guarantee in effect pursuant to 62 Ill. Adm. Code 1800.

The permittee shall conduct all surface coal mining and reclamation operations as described
in the approved application, except to the extent that the Department otherwise directs in the
permit. '

The permittee shall comply with the terms and conditions of the permit, all applicable |
performance standards of the Federal and State Acts, and the requirements of the regulatory
program. :

Without advance notice, delay, or a search warrant, upon presentation of appropriate

- credentials, the permittee shall allow the authorized representatives of the Department and
"Secretary of the United States Department of the Interior to:

1. Have the right of entry provided for in 62 Ill. Adm. Code 1840.12; and,

2. Be accompanied by private persons for the purpose of conducting an inspection in
accordance with 62 Ill. Adm. Code 1840, when the inspection is in response to an
alleged violation reported to the Department by the private person.

The permittee shall take all possible steps to minimize any adverse impacts to the environment
or public health and safety resulting from noncompliance with any term or condition of this
permit, including, but not limited to:

1. Accelerated or additional monitoring necessary to determine the nature and extent of
noncompliance and the results of the noncompliance;

2. Immediate implementation of measures necessary to comply; and,

3. Warning, as soon as possible after learning of such noncompliance, any person whose

health and safety is in imminent danger due to the noncompliance.

As applicable, the permittee shall comply with 62 Ill. Adm. Code 1700.11(d) for compliance,
modification, or abandonment of existing structures.

The permittee shall pay all reclamation fees required by 30 CFR 870 for coal produced under
this permit for sale, transfer, or use.

Within thirty (30) days after a cessation order is issued under 62 Il. Adm. Code 1843.11,
for operations conducted under the permit, except where a stay of the cessation order is
granted and remains in effect the permittee shall either submit to the Department the following
information, current to the date the cessation order was issued, or notify the Department in
writing that there has been no change since the immediately preceding submittal of such
information: - SN L '
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. 1. Any new information needed to correct or update the information previously
submitted to the Department by the permittee under 62 Ill. Adm Code 1778.13(c);
or :
2. If not previously submitted, the information required from a permit application by
62II. Adm. Code 1778.13(c).

L In the event the use of reduced soil cover (less than 4 feet) 10 reclaim the refuse areas proves
unsuccessful, the Department will require the refuse to be covered with four feet of the best
available non-toxic and noncombustible material pursuant to 62 Il. Adm. Code 1817.83.

I The applicant has proposed to utilize an alternative cover plan for coal refuse area Nos. 1,
3 and 5. This plan includes a one-foot, compacted layer to be constructed over the existing
gob surface. The applicant shall continue to provide the Department with documentation of
the density/moisture data for all areas subject to the compacnon standard as outlined in the
permit application,
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DEPARTMENT OF

NATURAL RESOURCES

Office of Mines and Minerals

524 South Second Strest, Springfield 62701-1787 : Jim Edgar, Governor @ Brent Manning, Director
April 11, 1996

Certified Mail No. 991 535

Mr, Larry Reuss

Peabody Coal Company
521 North Borders Street
‘Suite 101

Marissa, Illinois 62257

Dear Mr. Reuss:

The Department, after reviewing the information contained in the permit application and
information otherwise available, and made available to the applicant, and after considering the
comments of the Interagency Committee, and all other comments received, has determined that
modification of Peabody Coal Company's Eagle No. 2 Mine, Revision No. 6 to Permit Application
No. 34 is necessary. The modifications to the application shall comply with the requirements of
62 Ill. Adm. Code 1777.11. The modifications required by the Department are enclosed here.
. Absent the modifications required by the Department, the application does not demonstrate
compliance with the requirements of the Illinois Surface Coal Mining Land Conservation and
Reclamation Act, Regulations and Regulatory Program. -

The Department will issue a decision approving the Peabody Coal Company's Permit Revision
No. 6 to Application No. 34 when it receives and approves the modifications specified. If the
applicant does not desire to modify the permit application as described below, it may, by filing a
written statement with the Department, deem the permit revision application denied, and such
denial shall constitute final action.

The period for administrative review (62 Ill. Adm. Code 1775.11) shall commence upon:

1) Receipt by the applicant of a written decision from the Department, approving the
application as modified; or

2)  if the applicant's modifications are insufficient, or if the applicant fails to submit the
required modifications, receipt by the applicant of a written decision from the
Department denying the permit application; or :

3)  receipt by the Department of the applicant's denial statement.

- . - . - )
. Eftective Juty 1, 1995, the Iq:nofs Department of Natural Resources was creates through the consotidation of the tinois Depanment of Conservation, Depantment of Mines and
Minerals, Asandoned Mined tangs Reciamatian Councii, the Departmert of Teansportation's Division of Water Resources, ’
and the linais Staie Museum and Scientitc Surveys from the itingis Depatment of Energy and Natwral Resources.

Ipnmrec on recycled and recyciatwe paper
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The modifications required by the Department are as follow:

1)

2)

3)

Pursuant to 62 IIl. Adm. Code 1783.25(b), 1784.16(a) and 1784.23(c) and as
required by Part 1-10-B of the application, the Department is requiring the applicant
to modify the application by submitting engineering certifications where the
modifications result in changes to maps, plans or cross sections submitted under the
original application.’ i

Pursuant to 62 Il. Adm. Code 1777.11(c) and as required by Part I-1 of the -

application, the Department is requiring the submittal of a verification by a
responsible official of the applicant for the information being submitted as a result
of this modification letter. ‘

Peabody has proposed five permanent impoundments. The intended use is specified

as support for pasture. NRCS (formerly SCS) Engineering Field Manual, 1984,

recommends minimum pond depths for our region as 9 feet over 25 percent of the

pond area. Pursuant to 62 Ilil. Adm. Code 1817.49(b), the Department is requiring

modification of the proposed plan to design all impoundments intended for

agricultural use to meet the NRCS design guidelines with respect to pond depth or

to designate another use for the proposed ponds. The Department notes that the

sizes and configurations of the proposed ponds (make-up lake, east borrow area.
pond, borrow area #5 pond, and freshwater lake) are well suited for wetlands if
properly designed and constructed. Should the applicant wish to propose wetlands

for these four ponds, the following information shall be required (pursuant to

Sections 1784.13 and 1817.97) in addition to the ‘items required by

Section 1817.49(b)(1-10).

A) Characterization of soils which are to comprise the bottom substrate of the
wetlands. If any toxic- or acid-forming materials are present a complete
acid/base accounting is required. If such materials are to be covered by less
than four feet of non-toxic earth materials a contingency plan is required in
the event the lesser cover proves inadequate.

B) A map of the watershed for each wetland is required along with an acreage
figure for that watershed. (Watershed maps may be 1:24,000 scale or
larger.)

O Anticipated water quality information is required for any pond which does
not have an NPDES monitoring point.

D)  Discharge structures must be properly designed.

E) A plan for vegetating the wetland with acceptable species is required.
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F)  Any additional wetland enﬁamcemmt features (i.e., nest site development,
. ‘ etc.) should be specified.

If the land uses are changed the Post-Mining Land Use Map and Part V of the
application shall be modified to accurately identify the land uses.

4) The applicant has proposed to retain two existing lakes as permanent
impoundments. It is also proposed that three additional permanent impoundments
be created as the result of borrow activities necessary to provide soil cover for the
coal refuse area. Section 1817.49(a) and (b) of 62 Il. Adm. Code allows the .
Department to approve permanent impoundments providing that a demonstration
of the requirements set forth in section are met. In order to assure compliance with
the above regulation, the applicant shall address the following items.

A) MAKEUP LAKE:

- 62 IH. Adm. Code 1817.49(a)(8) requires a combination of principal and
emergency spillways. The plans submitted indicate a single 12-inch CMP
drop inlet structure. The applicant shall provide appropnate design
information for an emergency spiliway. ,

B) EAST BORROW AREA:

. The plan view of the east borrow area impoundment indicates a perimeter
berm will be constructed where needed to control drainage. The applicant
shall provide more specific details as to the location, extent and geometry of
the perimeter berm.

C) SOUTH BORROW AREA:

The plan view of the south borrow area shows a levee with a top elevation
of 362.0 feet. The applicant shall provide more specific details as to the
locations, extent and geometry of the levee.

D)  ALL IMPOUNDMENTS:

Part IV 7-J-1-a of the UCM-1 application requires that impoundments, dam
locations and watershed limits be shown on the Mining Operations Map.
Based on the maps provided it is not possible to determine the watershed
limits. Additionally, the applicant has proposed considerable levee and
berm construction which appears to limit the drainage area. In order to
assure accurate watershed data and that the water level will be sufficiently
stable and be capable of supporting the intended use, the applicant shall
provide maps whxch delineate the watershed for each impoundment. In the
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event that any acreage figures are revised, it will be necessary to provide
updated DAMS2 computer runs to reflect these changes.

The applicant has proposed that several roads be retained to facilitate the
post-mining land use of the site, yet the map indicates one permanent access road
for farming use. The applicant shall provide clarification as to which roads are
being proposed as permanent. Part: V 1-C-5 of the UCM-1 application detmls the
information required for permanent roads. : .

Pursuant to 62 Ill. Adm. Code 1817.22, response II-13-F must be modified to
describe the removal and disposition of the topsoil in the new borrow area. Areas
of new disturbance with a topsoil replacement liability must either have topsoil
replaced or have an approved substitute material.

62 Ill. Adm. Code 1784.14(b) requires each application to contain baseline
hydrologic information on all surface water bodies, such as streams, lakes and
impoundments, the location of any discharge into any surface water body in the
proposed permit and adjacent areas, and information. on the surface water quality
and quantity sufficient to demonstrate seasonal variation and water usage. The
applicant must submit a completed Schedule A for the proposed permanent
impoundment to be identified as the East Borrow Area Pond with Discharge
No. 009 as required by Part III 2-D-3-c. of the UCM-1 application. )

Pursuant to 62 Ill. Adm. Code 1817.83, response V 4-B must be modified to
incorporate the provisions of IPR 62, its imposed conditions and the Site
Characterization and Corrective Action Plan. Any proposed expansions of the
cover variance area must also be addressed.

Pursuant to 62 Il. Adm. Code 1783.12, the applicant shall submit additional
information to enable the Department to identify and evaluate the potential cultural,
archaeological and historic resources at the proposed borrow areas. This
information may include a completed Phase I cultural resource survey of the area.
Upon receipt of the applicant's submittal, and consultation with the Illinois Historic
Preservation Agency, the Department will make a determination of the effects the
proposed mining activities will have on properties listed on or eligible for listing on
the National Register of Historic Places. Sufficient information must be provided
to the Department to enable it to develop the prerequisite finding at 62 Il. Adm.
Code 1773.15(c)(12).
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. If you have any questions please feel free to contact this office at (217) 782-4970 or
(618) 439-9111. -

Sincerely, =~
Fred Bowman, Director -
Office of Mines and Minerals

FB:RM;js

cc: R.Morgenstern

OSMRE
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PPENDIX B
CONSIDERATION OF COMMENTS AND OBJECTIONS

62 Ill. Adm. Code 1773.13(b) allows submission of written comments on applications for a revision.
The following are comments received from the State Agencies, County Board and other members
of the public and the Department's response to those comments

Illinois Department of Agriculture

Comment - IDOA has reviewed revision 6 and has no comments to offer.

Response - Comment forwarded to the operator.

Hlinois Environm Protection Agen

The Lllinois Environmental Protection Agency has completed its review of the subject mining permit
application and finds that additional information and/or clarification is needed as followsi

Comment - This revision proposes a new permanent impoundment to be identified as the East
Borrow Area Pond with Discharge 009. Although Discharge 009 was initially proposed in IPR 60
to OMM Permit No. 34, no Schedule A, effluent quality estimate, as required by 62 Ill. Adm.
Code 1784.14 b) 2) was found.

The applicant should submit a Schedule A for this discharge and indicate the receiving waters.
Response - The Department addressed this comment in Appendix A, Modification question No. 7.

Comment - The selected Curve Number (CN value) of 75 may be too low considering the proposed
final water surface area for the East Borrow Area Pond. This could cause inadequate spillway
design as required by 62 Ill. Adm. Code 1817.49(b)(9). The applicant should further justify the
selection of this value considering the proposed water surface area.

Response - The applicant has revised the Curve Number to a value of 85 in response to the Illinois
Environmental Protection Agency comments through modification to the original design. This value
appears to be appropriate in reflecting current field conditions. The change was incorporated into
the applicants response to the Department’s April 11, 1996 modification letter.

Comment - Initially, Pond 009 may not have sufficient sediment storage of detention time during the
course of the excavation of the East Borrow Area Pond as required by 62 Hl. Adm.
Code 1817.46(c)(1)(C)(i) and (ii). The applicant should provide storage volume below spxllway
elevation.
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Response - Approval to construct Pond 009 was granted by the Department in IPR No. 6 on

September 25, 1995. Since that time Pond 009 has served to control surface runoff within the

borrow area primarily by pumpage. As such, detention times are significantly extended beyond that

of the normal inflow/outflow situations. Sediment storage capacity will be monitored in the field and
- corrective maintenance action will be required if conditions warrant.

Comment - Spillways shall be designed for a 25 year 6 hour precipitation event in accordance with
621l Adm. Code 1817.40 b) 9). It appears all calculations are based on a 10 year 24 hour event.
All impoundment spillways proposed in this revision should be evaluated for this precipitation event.

Response - The applicant has revised the design to reflect a 25 year - 6 hour event in response to
Hllinois Environmental Protection Agency comments. Since adequate capacity was available in the
initial design, the configuration of the open channel spillway remains unchanged. The change was
incorporated into the applicants response to the Department’s April 11, 1996 modification letter.

Comment - An approximate final contour map is required by 62 Ill. Adm. Code 1784.13 b)3). At
a minimum, the applicant should show on an appropriate map general surface flow directions, all
permanent diversions and delineate final watersheds reporting to each impoundment. Also, drainage
should be shown to be controlled through the duration of the reclamation activities.

Response - For those areas subject to change under this revision adequate cross-sectional drawings
were provided to depict approximate final topography. This revision does not significantly alter the
surface configuration from that of the currently approved plan, except for the borrow areas which
are necessary as cover material for coal refuse within the permit area. In response to Illinois
Envimmental Protection Agency comments, the applicant has also provided an additional map which
shows flow directions, permanent impoundment and watersheds. The change was incorporated into
the applicants response to the Department’s April 11, 1996 modification letter.

Comment - The drainage area tributary to the East Borrow Area Pond may be insufficient to sustain
stable water levels as required by 62 Ill. Adm. Code 1817.49 b)3). This, in conjunction with the
indefinite depth of excavation, may result in sizable changes in water surface area. The applicant
should show that there will be sufficient inflow to maintain a stable water level.

Response - The applicant has revised the post-mining plan to leave this area as a wetland/wildlife
area in response to Appendix A, Modification Question No. 3. Seasonal fluctuations in the water
level will serve to mimic those found in natural wetlands creating areas that will transition between
moist soil units and water.

Comment - This operation is presently covered under Illinois Environmental Protection Agency
Permit No. L.0044661. Since changes are now proposed from that previously permitted, a modified
permit will be required.

Response - This comment must be addressed by Peabody Coal Company through direct
correspondence with the Illinois Environmental Protection Agency.
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inois Historic Preservation Agen

Comment - The Phase I survey and assessment of the archaeological resources appear to be
adequate. Accordingly, we have determined, based upon this report, that no significant historic,
architectural, and archaeological resources are located in the project area.

Response - Comment forwarded to the operator. -

* Saline Valley Conservancy District

Comment - There are no boring logs presented for the proposed impoundments.'

Response - A total of eight borings were drilled within the area encompassing the proposed
impoundments. The borings were presented in Insignificant Permit Revision No. 62 to Permit
No. 34 which is on file with the Gallatin County Clerk for public inspection. '

Comment - The depths of the impoundments are not indicated.

Response - Cross-sectional drawings were included in the application which show the anticipated
water depths.

Comment - The separation between the bottom of the impoundments and the underlying aquifer is
not indicated.

Response - Since no refuse is to be deposited in the impoundments, this information is not pertinent
to this revision. The borrow pits will be utilized to provide additional soil cover for the coal refuse
areas.

Comment - There is no information provided which indicates the separation of the existing gob and
slurry which is on the permit area and proposed to be covered and the underlying aquifer.

Response - As indicated in the comment, the gob and slurry areas currently exist and no change
concerning these refuse areas is proposed. The revision addresses borrow areas to cover the refuse
and a reclamation plan change to allow the borrow areas to remain as permanent impoundments.
Information concerning the separation between the refuse areas and the aquifer is not pertinent to
this revision.

Comment - There was no discussion as to how groundwater contamination is going to be avoided
both presently and long term on the site. Please keep in mind that the Saline Valley Conservation
District anticipates operating in its well field for over 50 years.

Response - This was addressed by Modification No. 8. As a response, Peabody incorporated the
site characterization report and corrective action plan. The corrective action plan objectives were. - . ..

e as
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developed based on site characterization activities, and the geochemical, groundwater flow and
precipitation infiltration models and discussions with the Department and IEPA. The objectives
include groundwater impact control and mitigation.

Comment - No existing groundwater information from monitoring wells was submitted as a part of
this application in order to determine the effect of this apphmncm on present and future groundwater

quality.

Response - See Modification No. 8. Peabody has, since issuance of Permit No. 34, monitored
groundwater for quality and quantity. The existing network of 14 active monitoring wells was
augmented with 25 additional observation wells. The additional wells were installed to provide
adequate information to assess the water quality for the site characterization report and corrective
action plan.
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APPENDIX C
ASSESSMENT AND FINDINGS OF PROBABLE CUMULATIVE HYDROLOGIC IMPACT

The applicant must submit a determination of probable hydrologic consequences of the proposed
mining and reclamation operations, both on and off the permit area, as required by 62 Ill. Adm.
Code 1784.14(e). '

Pursuant to 62 Ill. Adm. Code 1773.15(c)(5), the Department must make an assessment of the
probable cumulative impacts of all anticipated coal mining on the hydrologic balance in the
cumulative impact area, in accordance with 62 Ill. Adm. Code 1784.14(f), and find in writing that
the proposed operation has been designed to prevent material damage to the hydrologic balance
outside the permit area.

The following assessment and findings are intended to fulfill the above requirements.

1. Assessment

Cumulative Hydrologic Impact Area The permitted area was for surface support facilities for the
underground mining of the Harrisburg (No.5) Coal. The mine was opened in 1968 and most of the
necessary facilities were constructed, and gob and slurry disposal was performed, prior to any
permitting requirements. Revision Nos. 1, 2, 3, 4, and § in addition to one incidental boundary
revision, added approximately 6,635 shadow area acres to the original surface 578.0 acres permitted.

The mine is located within the watershed of Cypress Ditch. This is a man-made waterway created
several years ago when the indigenous cypress forest was removed and the surrounding land
converted to agricultural uses. The waterway drains to the Saline River approximately three miles
downstream of the permit area. A U.S.G.S. monitoring station is maintained on the Saline River
(No. 03383530) approximately three miles downstream of the convergence. At this site the Saline
River has a drainage area of approximately 1062 square miles (Zuehls, et al., 1981).

Literally dozens of other mine sites, both active and abandoned, exist in the Saline River watershed.
Clearly, assessment of a watershed of this size would not provide an accurate understanding of the
impacts of this operation. In this particular site, significant groundwater resources exist which must
also be considered. The aquifer considered in this assessment may extend beyond the watershed of
Cypress Ditch and will be considered as well.

However, for the purposes of this assessment, the cumulative hydrologic impact area is considered
to be the watershed of Cypress Ditch and the underlying aquifer.

Surface Water The operation created several surface water impoundments to facilitate the
operations. Prior to these operations, there were no developed water resources in the permit area.
For this site, the applicant listed 17.0 acres of impoundments as developed water resources, primarily
sediment control ponds and the fresh water lake. In post-mining conditions, the applicant originally
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proposed to remove all of these impoundments and return the area to a mixture of pasture and
cropland. Revision No. 6 proposes 3.0 acres of developed water resources to remain for post-
mining land uses. Additionally, this revision proposes 116.0 acres to remain as wetland wildlife.
These changes were incorporated to acquire additional cover material to facilitate reclamation of the
waste disposal areas. The post-mining land uses, therefore, will change the amount of developed
water resources and wetland wildlife available to 3.0 acres and 116.0 acres, respectively.

Surface water quality information was also- collected by the applicant at several locations. Four
locations on Cypress Ditch were utilized as collection points. Stations 701 and 702 are both
upstream of all mining and associated activities on separate tributaries of Cypress Ditch. Station 703
is located downstream of 702 and receives discharges from underground pumpage. Lastly,
station 704 is located downstream of all previous points and of all mining and associated activities.
A summary of the data from stations 701, 703, and 704 are presented in Table 1.

Table 1. ient Water ity Data
Sta 701 Sta. 703 . sa.704

Max ~ Min  Ave Max Min  Ave  Max Min Ave
pH 83 6.6 - : 8.0 64 - 8.2 6.8 -
TDS 1090 130 495 1685 188 416 1249 115 475
TSS 243 6 453 50 3 14.1 151 4 55.2
Acid -42 -282 -191 -117 -356 <255 -31 -320 228
Fe 7.7 029 | 191 524 0.5 15.6 8.7 032 276
Mn 1.75 0.04 0.34 13.6 0.04 0.69 0.71 007 028

The data in this table indicates only relatively minor impacts from the existing operation. The pH
at all stations ranges from just below neutral to slightly alkaline. It is at all times within acceptable
limits. Total dissolved solids (TDS) are also relatively low with downstream TDS actually less than
upstream values. The highest values are recorded just below Station 703 which received pumpage
discharge from the underground workings. However, there is no data to suggest that this high level
is a result of this operation. In the general area there are many oil wells which in some cases have
historically been shown to discharge oil brines which have been a problem in these and similar areas
of southern Illinois. In any case, this high level is not so high as to cause concern. Total suspended
solids (TSS) range widely with some very high values occurring. These high values are more likely
due to much of the area surrounding the mine being used for row-crop agriculture, than from the
actual mining operation. Net acidity values also show that alkalinity is much greater than acidity.
Iron values are increased downstream in the area. Downstream of station 703, a very high iron value
of 524 mg/l was recorded on one occasion. As with TDS, the downstream values, while slightly
elevated on the average, are not so high as to cause concern by themselves.

During the active operations, and now reclamation, at this facility, the applicant will be required to
comply with all applicable State and Federal effluent limits. Adherence to these limits will help to
ensure that no adverse impacts occur to the hydrologic balance as a result of these operations.
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Groundwater The operation is situated in an area of extremely good groundwater potential.
Preliminary reports by both Pryor (1956) and Zuehls, et al. (1981) indicated that the probability of
developing a reliable groundwater supply was excellent in this area. Reliable groundwater supplies
may be developed in the sands and gravels adjacent to the Ohio River, and have been in nearby Old
Shawneetown. Quite different conditions exist within and adjacent to the permit area. During the
Wisconsian glacial stage, slackwater dams formed which impounded vast amounts of melting water
from the receding glaciers. Approximately 13,000 years ago, one such dam gave way and the
ensuing flood waters entered the area approximately two miles north of Shawneetown skirting the
nearby Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River,
the flood waters forced their way through the gap between the nearby Wildcat and Gold Hills and
from there flowed along the present course of the Saline River. In the wake of this event, known as
the Maunie Flood, the channel filled with over 100 feet of sand and gravel, and is now classified as
the Henry Formation (Willman, et al., 1975). It is this filled channel that is currently bemg used for
the public and private water supphes adjacent to the mine site.

Structural geology of the area is quite complex, with several major faults and associated structures

in the area. The Henry Formation is located approximately 200 feet above the No. 5 Coal over most
of the area, however, the West Inman Fault is located on the eastern boundary of the shadow area
added by Revision No. 4. Here, the coal lies approximately 300 feet below the Henry Formation.
This mine is considered "wet" as it proposed to pump approximately 300,000 gallons per day (gpd)
from the underground works. Cartwright and Hunt (1978), stated that in a study of 15 underground
works only 4 mines pumped volumes of between approximately 80,000 and 1.3 million gpd. The
water originated from drips from the sandstone unit directly overlying the No. 5 Coal. Information
presented in Nelson and Lumm (1984) suggests that at places not too distant from the mine
workings, this overlying unit may be exposed at the base of the unconsolidated material. Should this
be the case, this unit may be receiving direct recharge from the Henry Formation. However, as
stated earlier, over the mining area, this unit is 200 to 300 feet below the bottom of the glacial
meltwater channel and separated from it by very low permeability limestones, shales and occasional
sandstones. Potential to encounter additional water existed as mining progressed toward the West
Inman Fault, a nearly vertical normal fault, as faults may act as a secondary permeability feature
which may transmit water both from the surface and/or other formations. However, in modifications
to Revision No. 4, the mine plan stated that as mining progressed towards this area, mining would
cease should conditions degrade.

The operation consumed a total of approximately 1.5 million gpd of groundwater. This came from
primarily two sources. Of this total, 300,000 gpd were pumped from the underground works, and
the remainder was withdrawn directly from the Henry Formation for such uses as makeup water in
the preparation plant, sanitary water supplies and for underground dust suppression. However, the
withdrawal of this amount was not anticipated to have any detrimental impacts to water quantity in
the area. This conclusion is based on a report prepared for the Saline Valley Conservancy District
(SVCD) by the Illinois State Water and Geological Surveys. The Surveys prepared a report on the
feasibility of installing municipal water wells into the same aquifer that underlies the permit area.
The report suggested a site approximately one half mile to the northwest of the permit area but
easement problems forced the SVCD to install the three wells approximately 2500 feet from the
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southwest corner of the permit area. ‘Information presented in the report prepared for the SVCD
(Poole and Sanderson, 1981) showed that for a well with a capacity of 1.7 million gpd, drawdowns
at a distance of 3000 feet away may be as much as 9.9 feet, based upon the constraints which are
used to develop the aquifer model. However, at distances of one mile or more, the drawdown on
the piezometric surface was estimated at less than two feet. Since the installation of SVCD’s three
initial production wells, SVCD has installed two additional pumping wells, one of which is located
approximately 1400 feet west of Slurry No. S. It should be noted that there are several high capacity
irrigation wells in the area which are much closer to the SVCD wells. These may contribute to
interference with SVCD’s wells. Any future development on the part of the SVCD to install more
wells or to expand its well field should take into account the impacts of water production from these
sources as well.

Even though it is not anticipated that any adverse impacts will result to adjacent water levels, very
little information was available to quantitatively assess the impacts of this operation on groundwater
quality prior to the submittal of Revision No. 6. The method by which the applicant was previously
disposing of its coarse refuse material was the primary concern. A cut and fill method was used
during most of the life of the mine. Trenches were dug approximately thirty feet deep and the refuse
was placed into them. With a thin clay cover of approximately less than ten feet, the material was
being placed into the aquifer itself.

Under ambient conditions, measurements made by the applicant showed that the hydraulic gradient
- was quite low and hence any contamination would not move very far from the mine site.
Additionally, once the production well at the mine began operating, any contaminant would tend to
be localized at the mine site. With the installation of a high capacity well field in relatively close
proximity to the refuse disposal area, it became necessary for the applicant to employ more
sophisticated analytical methods for the prediction of impacts to the hydrologic balance.

Initially, the applicant used Random Walk, a mass transport groundwater model first developed by
Prickett, et al. (1981). The program takes into account physical characteristics of the aquifer, water
withdrawals or injection, pollutant loading and movement rates. The study looked at the increases
to total dissolved solids (TDS). Ambient conditions for this area assumed that initial TDS levels
were approximately 338 parts per million (ppm). Results show that the TDS levels are not increased
at the SVCD wells as long as the mine operates its pumping wells. This is due to the fact that the
mine's pumping wells produce a hydraulic gradient such that all infiltration at the mine goes to the
mine’s own supply well. However, when the wells at the mine are no longer active, the pollutants
are predicted to move toward the SVCD wells. TDS is predicted to reach a maximum concentration
of 388 ppm in the SVCD wells approximately 30 years after the anticipated mine closure. This is
because the mine's water supply well would no longer be functioning and the municipal wells would
be the controlling factor in the area's hydraulic gradient. As the site is reclaimed and cover is placed
over all of the waste areas, the flow to the aquifer is anticipated to diminish from the refuse areas.
This will result in a slight reduction of TDS concentration reaching the wells. The long term impact,
30 years from mine closure, to the SVCD wells is estimated at a final TDS concentration of 373 ppm
or an increase of 10.4 percent. Such an increase is not anticipated to be an adverse impact to the
public water supply, as even with this increase, the final level is still well below all applicable
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drinking water standards. As a part of the study, several additional monitoring wells were installed
to gather basic information and provide calibration for their modeling study. For the most part, these
wells were installed directly between the waste disposal area and the adjacent SVCD wells.

In 1985, the Department required Peabody to perform a hydrogeologic investigation of the site prior
to issuance of Permit No. 34. The investigation utilized a numerical groundwater flow model and
included an assessment of potential impacts to the Henry Aquifer by mining activities. The
investigation showed that no significant groundwater impacts were occurring outside the mine site
permit boundary. The report was accepted by the Department and Permit No. 34 was approved.

In 1992, Peabody conducted a subsurface exploration for the proposed construction of Slurry Celt
No. 6. Additionally, Peabody commissioned a groundwater quality assessment in 1992 as a
requirement of a permit modification for the installation of Slurry No. 1A. The assessment consisted
of a geophysical delineation of the extent of impacted groundwater. The results showed that extent
of groundwater impacted by mining activities was largely limited to the area within the permit
boundary. Both IEPA and the Department responded favorably to the report but reqmred additional
characterization of the nature and extent of impacted groundwater.

Most recently, a site characterization report and corrective action plan was prepared for the Peabody
Coal Company Eagle No. 2 Mine by GeoSyntec Consultants. The site characterization addressed
concerns regarding the effects to groundwater quality from coal refuse areas and the potential effects
to nearby groundwater users. The additional characterization of impacted groundwater xmplemented
by the 1992 study was incorporated by the site characterization report.

A total of 25 monitoring wells were monitored biweekly beginning on December 13, 1994 and
continued through March 23, 1995. The wells were sampled and analyzed for selected Class I water
quality constituents. The results of the site characterization activities determined that groundwater
quality consists of elevated total dissolved solids (TDS) and sulfate concentrations which are limited
to the area within the Permit No. 34 boundary except for small areas along the northern edge of the
site. Sulfate comprises about 40 to 60 percent of the elevated TDS. Chloride, iron and manganese
concentrations and pH observed from groundwater samples collected are within the ranges of
background values for this area. Geochemical testing showed that the coal refuse material contains
9 to 19 percent pyrite which generates acid rock drainage (ARD) upon exposure to air and water.
The ARD is the primary factor contributing to the elevated TDS in the groundwater.

The site characterization defined borrow areas which would provide suitable material for
constructing a final cover system for the coal refuse materials. With this information, a corrective
action plan (CAP) was developed utilizing the site characterization results to supplement the
reclamation plan. The CAP has two main elements: coal refuse (ARD) source control, and
groundwater impact mitigation. The ARD source control element consisted of an enhanced final
cover system for the coal refuse area to limit infiltration of precipitation and prevent further
generation of ARD, which would help in decreasing TDS levels.. The second element consists of
three additional shallow groundwater extraction wells to mitigate the areas beneath the site with
greatest effects on groundwater.
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. | . . IL Findings

Surface Water The applicant proposes to leave 3.0 acres of developed water resources and 116.0
acres of wetland wildlife in the permit area. The pre-mining conditions indicate that 17 acres of
developed water resources existed. This reduction is a result of some of the area being changed to
wetland wildlife. v

Surface water quality should not be significantly deteriorated as a result of these activities.
Downstream increases may occur for some parameters such as total dissolved solids, but the
increases should not be so high as to cause adverse impacts in downstream water usage.
Additionally, the applicant must at all times comply with all applicable State and Federal effluent
limits, Adherence to these limits will help to ensure that no adverse impacts occur to the hydrologic
balance outside the permit area.

Groundwater The proposed permit area is located in an area of excellent groundwater potential. The
amount of groundwater still used by this operation will contribute to a constant drawdown of the
piezometric surface in and adjacent to the permit area. However, based on information available to
the Department, this usage combined with careful development of the aquifer by future users, should
ensure that the proposed operation will not adversely affect adjacent groundwater yields.

Groundwater quality is not expected to be further impacted negatively with the approval of Revision
B, No. 6. Previous waste disposal practices initially caused concern that nearby municipal water
. ~ supplies might be degraded. Revision No. 6 incorporates the initiation of the corrective action plan,
which consists of placement of an enhanced final cover system over the waste disposal area and
additional groundwater extraction wells. The extraction wells will allow the operator to remove
elevated TDS from the groundwater system in order to facilitate groundwater impact mitigation at

the waste disposal area.

- In summary, the mine operated as an underground coal mining facility from 1968 until July 1993.
The surface operations included six coal refuse management impoundments. Four of the six disposal
areas initiated refuse disposal prior to the implementation of OMM’s permanent program
regulations. In 1982 SVCD constructed its well field consisting of three pumping wells which are
located to the southwest of Peabody’s surface facilities. Since the initial well field construction,
SVCD has installed two more wells, the last one being installed in late 1995. Prior to the installation
of the last SVCD well, the mine ceased operation and initiated reclamation. The operator, through
Revision No. 6, submitted a site characterization and corrective action plan which evaluates site
characteristics and a plan to remediate impacts produced by refuse disposal at the site. The
Department finds that the operator has submitted a plan that will positively impact effects of refuse
disposal on the underlying aquifer.

Therefore, the assessment and findings of the probable cumulative impact of all anticipated

reclamation in the area on the hydrologic balance finds that the corrective action plan has been

designed to mitigate groundwater impacts and prevent material damage to the hydrologic balance
. outside the permit area. e
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® o APPENDIX D
DECISION ON PROPOSED POST-MINING LAND USE OF PERMIT AREA

Post-mining land use has been approved in accordance with the requirements of 62 Iil. Adm.
Code 1817.133. The surface land areas affected by underground mining activities will be restored
in a timely manner to conditions that are capable of supporting the uses which they were capable of
supporting before any mining, or to higher or better uses achievable under the criteria and
procedures of 62 Ill. Adm. Code 1817.133.

The premining, approved post-mining and revised post-mining land use acreage of the Eagle No. 2

area are as follows:

Original Approved Proposed

Pre-mining Post-mining Post-mining
Cropland 182.0 56.3 56.3
Water Resources ° 17.0 1.3 3.0
Pastureland 26.0 5138 363.8
Residential 0.0 02 02
Industrial/Commercial 323.0 16.0 215
Wildlife Habitat / Wetland 0.0 0.0 1428
Forest 10.0 00 0.0
@ Undeveloped 20.0 0.0 0.0
Total 378.0 876 2876

IBR 1 added 2.0 acres on October 28, 1995, IBR 2 added 2.0 acres on May 28, 1996, IBR 3 added
1.0 acre on October 22, 1996, and IBR 7 added 4.6 acres on July 24, 1992. This is an increase of
9.6 acres that was added to the original pre-mining permit.

Proposed wetland wildlife with 116.0 acres and proposed fish and wildlife (herbacéous) with 26.8
have been combined in the proposed wildlife habitat/wetland category and equal 142.8 acres.

A change in post mining land use is proposed due to the retention of the make-up and fresh water
lakes as well as the proposed east and south borrow areas. The proposed land use change includes
an increase in water acres, an increase in wildlife habitat/wetland acres, and a decrease in pasture
acres. The retention of the permanent impoundments will compliment the planned land use of pasture
which is the currently approved land use for the Eagle No. 2 slope area. In addition several power
lines and roads are proposed to be retained for permanent access and future use by the local utility.

The Department thus finds the land areas affected by surface coal mining activities will be restored
in a timely manner to conditions that are capable of supporting the use which they were capable of
supporting before mining or to higher or better use achievable under the criteria and procedures of
62 Ill. Adm. Code 1817.133. The plan of restoration submitted by Peabody does not present any
. actual or probable hazard to public health or safety nor does it pose any actual threat of water

—
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diminution or pollution as indicated in Appendix C, and the proposed land uses following mining are -
not impractical or unreasonable as all the post-mining land uses existed prior to mining and are found
in the adjacent surrounding areas. The land uses are not inconsistent with any applicable land use
‘policy or plan known to the Department and no objections were heard from any governmental
agency with such authority. The plan does not involve unreasonable delay in implementation and -
is not in violation of any other applicable law known to the Department
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K-1b
65"
COMPANY MEMORANDUM
J. B. Coyne : DATE: August 12, 1983
D. G. McDonald
K. D. Gastreich’
RE: Potential Gr Water Effects of Long Term Coal Refuse

Disposal at(Eagle #2N
w

I have reviewed Lee Wohlwend's July 28, 1983 memo regarding
coal refuse disposal at Eagle #2. Based on normal refuse
disposal procedures and the information outlined below, I
believe there is a very high potential for pollutién of a
major aquifer used for public water supply.

~ The proposed refuse disposal lies immediately above
the sand and gravel outwash of the Henry Formation
which is a major shallow aquifer in that part of
Illinois. Yields of 500 gpm or more are possible,

~ The area in question lies in an area designated as
having a high ground water contamination potential
because of the high hydraulic conductivity of the
overlying unconsolidated material, shallow bedrock,
and a high water table. (U.S. Geological Survey, 1981).

- Proposed gob areas No.3, No.4 and No,5 lie approximately
2,000, 1,500 and 1,400 feet respectively, updip of the
Saline Valley Conservancy District water supply wells.,

- The refuse will be disposed of above or at the area
ground water table,

All of the above informatioi indicates the potential for serious
problems unless some type of inpermeable barrier is placed
beneath the refuse to be disposed of. In addition, Allen
Oertel, Illinois Department of Mines and Minerals Hydrologist,
has experience and a special concern for the effects of this
type of refuse disposal. Any type of refuse disposal plan
submitted to IDM&M would likely have to meet very strict anti
pollution criteria particularly in an environmentally critical
area such as this,

PC00896
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.o . . “‘2"
. [

7. B. Coyne August 12, 1983
D. G. McDonald

I recommend that the Environmental Services Department work
closely with Engineering to develop an acceptable plan for
future refuse disposal at Eagle $2.

Kt D Dok

K. D. Gastreich

KDG:1ls

cc: R. A. Hill
S. L. Wohlwend

4
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS,

Complainant,

)
)
)
)
\2 ) PCB 99-134
)
HERITAGE COAL COMPANY, LLC, )

)

)

Respondent.

RESPONDENT HERITAGE COAL COMPANY, LLC'S RESPONSE TO
COMPLAINANT'S REQUEST FOR ADMISSION

Respondent, Heritage Coal Company, LLC (*“HCC”), hereby responds to the Request To
Admit Genuineness Of Document directed to Heritage by Complainant, People of the State of
Illinois, on or about May 24, 2010, as follows:
REQUEST: Please admit the genuineness of the attached document entitled “Company
Memorandum” dated August 12, 1983, from K.D. Gastreich to J.B. Coyne and D.G. McDonald,
regarding “Potential Ground Water the effects of Long Term Coal Refuse Disposal at Eagle #2,”
previously produced by the Respondent.
RESPONSE: HCC admits that the document that is the subject of Complainant’s request is a
true, accurate, and complete copy of a document located in files possessed by Peabody Coal
Company, LLC (“PCC”) at the time that PCC produced certain documents contained in those

files in response to requests for the production of documents directed by Complainant to PCC

when PCC was the named Respondent in this matter.

KCP-4027505-1
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Date: June 22,2010

KCP-4027505-1

W. C. Blanton

HUSCH BLACKWELL SANDERS LLP

4801 Main Street

Suite 1000

Kansas City, Missouri 64112

(816) 983-8000 (phone)

(816) 983-8080 (fax)
wc.blanton@huschblackwellsanders.com (e-mail)

Stephen F. Hedinger

Sorling, Northrup, Hanna, Cullen & Cochran, Ltd.
607 E. Adams St., Suite 800

P.O. Box 5131

Springfield, IL. 62705

(217) 544-1144 (phone)

(217) 522-3173 (fax)

sthedinger @sorlinglaw.com (e-mail)

'ATTORNEYS FOR RESPONDENT,

HERITAGE COAL COMPANY, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing RESPONDENT
HERITAGE COAL COMPANY, LLC’S RESPONSE TO COMPLAINANT'S REQUEST
FOR ADMISSION has, this 22nd day of June, 2010, been placed in the U.S. Mail, first-class
postage paid, addressed to: .

Thomas Davis
Environmental Bureau
Attorney General’s Office
500 South 2nd Street
Springfield, Illinois 62706

W. C. Blanton V
HUSCH BLACKWELL SANDERS LLP

4801 Main Street, Suite 1000
Kansas City, MO 64112

KCP-4027505-1 3
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AFFIDAVIT OF RICHARD P. COBB

Richard P. Cobb, Professional Geologist (“P.G.”), being first duly sworn, states as

follows:

I. The statements made in this affidavit are based upon my personal knowledge, and -

I am competent to testify thereto.

2. I am currently employed by the Illinois Environmental Protection Agency
(“Illinois EPA”), located at 1021 North Grand Avenue East, P.O. Box 19276, Springfield,
Illinois 62794-9276, as Deputy Manager of the Division of Public Water Supplies (“Division™)
and Manager of the Groundwater Section in the Bureau of Water (“BOW”). T have been
employed by the Illinois EPA since July 1, 1985. My responsibility includes managing the:
Groundwater Section, Field Operation Section, and the Administrative Support Unit of the
Division. [ also directly manage the BOW’s Groundwater Section. The Groundwater Section
applies Geographic Information Systerﬁ (“GIS”) programs, global positioning system (“GFS”)
Vtechnology, hydrogeologic models, 3D geologic visualization, vadose zone, groundwater flow,
groundwater particle tracking, solute transport, and geochemical models, and geostatistical
programs for groundwater protection and 1'emed§ation projects. Ihave worked on the ‘
development of ground water legislation, rules and regulations. S‘peciﬁcally,ll have served as a
primary Illinois EPA witness before Senate and House legislﬁtive committees, and at Illinois
Pollﬁtion Control Board (“Board”) proceedings in the’ matter of groundwater quality standards,
technology control regulations, cleanup regulations, regulated recharge areas, maximum setback
zone, and water well setback zone exceptions. Furthermore, I have served as primary Illinois

EPA witness in enforcement matters. (Attachment IV.)
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3. During late 1990 and early 1991, I served as a member of the lllinois
EPA’s Groundwater Standards Team and participated in the developmént of Section
620.450(b)(4) and (5) of the Board regulations. Section 620.450(b)(4) and (5) were
promulgated to prohibit the use of an aquifer above an underground coal mine as a zone
of attenuation for refuse disposal areas and impoundments that contain sludge, slurry, and
precipitated process material coal preparation plants. Staff from the Illinois EPA’s Mine
Pollution Control Program (“MPCP”) provided input to the Illinois EPA’s Groundwater
Standards Team regarding their difficulties with protecting resource groundwater in
relation to refuse disposal areas, and impoundments that contain sludge, slurry, and
precipitated process material at coal preparation plants at underground coal mines. These
difficultics are clearly documented in the Illinois Department of Natural Resources
(“IDNR”) Office of Mines and Minerals (“OMM?”), Results of Review, dated 9/27/96, for
Revision Application No. 6 to Permit No. 34-Eagle No. 2 Mine, Appendix C Assessment
And Findings Of Probable Cumulative Hydrologic Impact as follows:
Even though it is anticipated that any adverse impacts will result to adjacent water
levels, very little information was available to quantitatively assess the
impacts of this operations on sroundwater prior to the submittal of Revision
No. 6. The method by which the applicant was previously disposing of its coarse
refuse material was the primary concern. A cut and fill method was used during
most of the life of the mine. Trenches were dug approximately thirty feet deep
and the refuse was placed into them. With a thin clay cover of approximately less

than ten feet, the material was being paced into the aquifer itself. (Emphasis
added)

It is fair to say that any assessment by IDNR is only as accurate and valid as the
baseline data as to pre-existing conditions and the predictive determination of probable
conseqhences that may be documented by the permit applicant. This is especially true when we

now know that the following input from Peabody’s own in-house expert (Péabody Coal
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Company Memorandum, August 12, 1983, From: K. D. Gastreich, To: J. B. Coyne and D. G. Mc
Donald) was not consistent with the predictive modeling submitted to IDNR:

“...that there was a very high potential for pollution of a major aquifer used
for a public water supply...a potential for serious groundwater contamination
problems from “proposed gob areas No.3. No. 4 and No. 5 updip of the Saline
Valley Conservancy District water supply wells...unless some type of
impermeable barrier is placed beneath the refuse to be disposed of.”
(Emphasis added)

Mr. Gastreich’s memo indicates that, evten in 1983, the state of the art design for
refuse disposal areas, and impoundments that contain sludge, slurry, and bl'ecipitated process
- material at coal preparation plants located in the recharge zone of a major aquifer above an
underground coal mine should include an impermeable barrier (i.e. liner). Appendix I, attached
to this Affidavit, illustrates a map of the Major Sand and Gravel Aquifers in Illinois (developed
by the Illinois State Water Survey). The Board’s Class I: Potable Resource Groundwater
classification system was in part based on the operation.al definition of an aquifer used to prepare
this map (Cobb R89-14(B) Testimony, p. 3, 1991). Water that moves into the saturated zone and
flows downward, away from the water table is recharge. Generally, only a portion of recharge
will reach an aquifer. The overall recharge rate is affected by several factors, includh;g intensity
and amount of precipitation, surface evaporation, vegetative cover, plant water demand, land use,
soil moisture content, depth and shape of the water table, distance and direction to a stream or
river, and hydraulic conductivity of soil and geologic ;nateriéls. Appendix II, attachg:d to this
Affidavit, i]iustfates the Illinois’ Potential for Aquifer Recharge Map (déveloped by the Illinois
State Geological Survey and the Illinois State Water Survey), which is based on the probability
of preciﬁitation reaching the uppeﬁnoét aquifer. The map is based on a simpliﬁcd‘ fﬁnction of
~ depth to the aquifer, occurrence of major aquifers, and the pofential infiltration rate of the soil.

This simplification assumes that recharge rates are primarily a function of leakage from an

3
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overlying aquitard (fine grained non-aquifer materials). Moreover, recharge fnay also be
occurring from outside of a watershed boundary. The Henry Aquifer above the Heritage Coal
Company, LLC (“HCC”) Eagle No. 2 underground coa.l mine (“Eagle No. 2”) i1s in an area with a
very high potential for aquifer recharge, as shown in Appendix 1. In addition, the Henry Aquifer
is a sole source of Class I groundwater in southeastern Illinois, as illustrated in Appendix II.

The reason that refuse disposal areas and sludge, and slurry, and precipitated process
material at a coal preparation plant are a significant threét, without propér containment measures,
is because precipitation will move through the refuse disposal areas and sludge, and slurry, and
precipitated process material producing a concentrated leachate high in inorganic contaminants
and with a low pH that will migrate directly into the groundwater. This plume of contaminated
groundwater will move down gradient as contaminants continue to be recharged through these
refuse disposal areas and sludge, and slurry, and precipitated process materials. In the example
of HCC, the refuse disposal areas were placed into the water table with no containment
measures or devices and did contaminate Class I groundwater. Once an aquifer i1s contaminated
with these inorganic contaminants and pH ordinary treatment techniques at a potable water
supply well cannot be used to remove these contaminants. This represents significant
degradation to existing and future beneficial uses of resource groundwater.

Therefore, the Illinois EPA’s Groundwater Standards Team that I participated in
revised the standards so that thé appropriate standards for inorganic constituents or pH in
groundwater should apply within an excévation at the surface of an underground mine. Further,
the Illinois EPA de\;eloped a draft that included different provisioﬁs for refuse disposal areas and
sludge, slurry, and'precipitated process métérial at c.oal preparation.plants at underground coal

beyond a conservative

~

mines to-prevent contamination from migrating horizontally and vertically
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point of cpmp]iance, while still maintaining appropriate standards for surface coal mines. The
following revisions were done to include these provisions for refuse disposal areas and sludge,
slurry, and precipitated process material at coal preparation plants located within the recharge

area of an aquifer above an undergrodnd coal mine. First, the following provisions were

stricken:

The reqﬁirements above were replaced bs,' 620.450(b).  Section 620.450(b)(1)
states that the narrative standards found in 620.430(b)(2) and (b)(3) for ihorg;mic constituents or
pH in groundwater apply within an underground coal mine and not in the entire cumulative
" hydrologic impact area (“CHIA™) clear up to the land surface as they do for surface coal mines. |
Unlike in an underground coal mine, where ‘th{e_ overburden is left in place, the OQerburden and

any aquifers found within it are literally rexhove_d at a surface coal mine. Section 620.450(b)(1)
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states that the narrative standards laid out in 620.450(b)(2) and (b)(3) apply to surface coal mines
as noted below:

b) Coal Reclamation Groundwater Quality Standards

1) Any inorganic chemical constituent or pH in groundwater, within
an underground coal mine, or within the cumulative impact area of
groundwater for which the hydrologic balance has been disturbed
from a permitted coal mine area pursuant to the Surface Coal
Mining Land Conservation and Reclamation Act [225 ILCS 720]
and 62 111. Adm. Code 1700 through 1850, is subject to this

2) Prior to completion of reclamation at a coal mine_ the standards as-
specified in Sections 620.410(a) and (d), 620.420(a) and (d),
620.430 and 620.440 are not applicable to inorganic constituents

and pH.

3) After completion of reclamation at a coal mine, the standards as
specified in Sections 620.410(a) and (d), 620.420(a), 620.430, and
620.440 are applicable to inorganic constituents and pH, except:

A) The concentration of total dissolved solids (TDS) must not
exceed:

i) The post-reclamation concentration or 3000 me/L,
whichever is‘ less, for groundwater within the
permitted area: or

11) The post-reclamation concentration of TDS must

not exceed the post-reclamation concentration or
5000 mg/L, whichever is less, for groundwater in
underground coal mines and in permitted areas
reclaimed after surface coal mining if the 1llinois
Department of Mines and Minerals and the Agency
have determined that no significant resource

- groundwater existed prior to mining (62 I1l. Adm.
Code 1780.21(f) and (g)); and

B) For chloride, iron. manganese and sulfate, the post-
reclamation concentration within the permitted area must
not be exceeded.

<) For pH, the post-reclamation concentration within the -
- permitted area must not be exceeded within Class I: Potable

6
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Resource Groundwater as specified in-Section

620.210(a)(4).

The phrase “not contained within the area from which overbm'den has been
removed” was uséd to distinguishn between mining practices at underground mines ana surfaf:e
mining. As stated above, the overburden is not removed at an undérground mine because the
mineral is extracted in the subsurface. That is the reason that subsidencé is a concern in an
undergl"ound mine because the overburden is still in place above the. underground mine.

Surface mining is a type of mining in which soil and rock overlying the mineral
deposit (overburden) is removed and stock piled. Surface mining is used when commercially
useful coal deposits are found near the surface. Refuse‘ disposal areas and éludge, and slurry, and
precipitated .procesé material at a coal preparation plant had not been a threat to groundwater at
surface coal mines. The Illinois Surface Coal Mining Land Conservation and Reclamation
(SMCRA) at (225 ILCS 720 at Secfion 1.03(a)(24) includes a definition for surface mining
operations which includes the term overburden pile, as follows:

Surface mining operations” means (A) activities conducted on the surface of lands in
connection with a surface coal mine or surface operations. Such activities include
excavation for the purpose of obtaining coal including such common methods as contour,
strip, auger, mountaintop removal, box cut, open pit, and area mining, coal recovery from
coal waste disposal areas, the uses of explosives and blasting, and in situ distillation or
retorting, leaching or other chemical or physical processing, and the cleaning,
concentrating, or other processing or preparation, loading of coal at or near the mine site;
and (B) the areas on which such activities occur or where such activities disturb the
natural land surface. Such areas, include any adjacent land the use of which is incidental
to any such activities, all lands affected by the construction of new roads or the
improvement or use of existing roads to gain access to the site of such activities and for
haulage, and excavations, workings, impoundments, dams, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or depressions,
- Tepair areas, storage areas, processing areas, shipping areas and other areas upon which
are sited structures, facilities, or other property or materials on the surface, resulting from
or incident to such activities. (Emphasis added) ‘
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[n contrast, the deﬁnition for un.derground mining operations at Section 1.03(a)(26) of SMCRA |
does not include the phrase overburden piles because there is no overburden removed to create
such a pile.

For a surface coal mine, if there was -an aquifer present it must be removed to
mine the ex.po_sed coal seam. Therefore, there is no aquifer material present above the coal that
1s being mined in a surface coal mine. Thus, if refuse disposal areas, or sludge, slurry, and
precipitated process maferial associatedeith a coal preparation plant are located in the pit of a
surface mine, there is much less of a threat to groundwater contamination. However, because
overburden is not removed at underground mine, placing refnse disposal areas and sludge,
slurry, and precipitated process material at \a coal preparation plant on or in the recharge area of
an aquifer, without state of the art containment measures and devines, poses a significant threat
to groundwater. The reason that refuse disposal areas and sludge, slurry, and precipitated
process material at a coal preparation plant are a significant threat, without state of the art
containlnent measures and devices, is because precipitation will move through the refuse
disposal areas and sludge, slurry, and precipilaléd process material 'producing a leachate high in
inorganic contaminants and low pH that will migrate directly into the groundwater. This plume |
of contaminated groundwater moves down gradient as contaminants continue to be recharged
through the uncontained refuse disposal areas and sludge, slurry, and precipitated process -
materials. Once an aquifer is contaminated with these inorganic contaminants and pH ordinary
) treatment techniques at a potable water supply well cannot be used to rémove these
contaminanfs. Therefore, Section 620.450(b)(4) and (5) n/ere promulgated to require compliance

with Subparts B, C, and D, and the Groundwater Quality Standards as follows:
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4) A refuse disposal area (not contained within the area from which
overburden has been removed) is subject to the inorganic chemical
constituent and pH requirements of’

A) 35 11l. Adm. Code 302.Subparts B and C, except due to natural
causes, for such area that was placed into operation after February
1, 1983, and before the effective date of this Part, provided that the

- groundwater 1s a present or a potential source of water for public or
food processing; ‘

B) Section 620.440(c) for such area that was placed into operation
prior to February 1. 1983. and has remained in continuous
operation since that date; or

) Subpart D of this Part for such area that is placed into operation on
or after the effective date of this Part.

5) For a refuse disposal area (not contained within the area from which
overburden has been removed) that was placed into operation prior to
February 1, 1983. and is modified after that date to include additional area,
this Section applies to the area that meets the requirements of subsection
(Y4 (C) and the following applies to the additional area:

A) 35 Ill. Adm. Code 302.Subparts B and C, except due to natural
causes, for such additional refuse disposal area that was placed into
operation after February 1. 1983, and before the effective date of
this Part, provided that the groundwater is a present or a potential
source of water for public or food processing: and

B) Subpart D-for such additional area that was placed into operation
on or after the effective date of this Part.

6) A coal preparation plant (not located in an area from which overburden

has _been removed) which contains slurry material, sludge or other
precipitated process material, is subject to the inorganic chemical
constituent and pH requirements of:

A) 35 Ill. Adm. Code 302.Subparts B and C, except due to natural
causes, for such plant that was placed into operation after February
1, 1983, and before the effective date of this Part, provided that the
groundwater is a present or a potential source of water for public or
food processing; ‘

B)  Section 620.440(c) for such plant that was placed into operation
prior to February 1, 1983, and has remained in continuous
operation since that date; or
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Q) Subpart D for such plant that is placed into operation on or after
the effective date of this Part.

7 For a coal preparation plant (not located in an area from which overburden
has been removed) which contains slurry material, sludge or other
precipitated process material, that was placed into operation prior to
February 1, 1983, and is modified after that date to include additional area,
this Section applies.to the area that meets the requirements of subsection
(bY(6)(C) and the following applies to the additional area:

A) 35 Ill. Adm. Code 302.Subparts B and C, except due to natural

' causes, for such additional area that was placed into operation
after February 1, 1983, and before the effective date of this Part,
provided that the groundwater is a present or a potential source of
water for public or food processing; and

B) Subpart D for such additional area that was placed into operation
on or after the effective date of this Part.

5. The provisions for refuse disposal areas and sludge, and slurry, and precipitated
process material were written to-take into account when mines were pefmitted as well as the
Board’s groundwater Quality standards that applied uhder 35 I Adm. Code 302 Subparts B and
C. The Board adopted the first groundwater standards that applied in Illinois in 1971. In
addition to the Séc;tion 620.450(b), new provisions for refuse disposal areas and sludge, and
slurry, and precipitated process material were added to Section 620.240 to establish a three
dimenstonal area arqund these potential sources of gréundwater ;contamina‘tion. These
provisions are parallel to the zone of attenuation (“ZOA™) established by the Board for solid
@aste landfills at 811 and 814. The applicable groundwater standards are intendéd to apply
beyond the following boundaries:

f 'Grc)uﬁdwater which underlies a coal mine refuse disposal area not contained
within an area from which overburden has been removed, a coal combustion
waste disposal area at a surface coal mine authorized under Section 21(s) of the
Act, or an impoundment that contains sludge, slurry, or precipitated process

" material at a coal preparation plant, in which contaminants may be present, if such
area or impoundment was placed into operation after February 1, 1983, if the

10
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owner and operator notifies the Agency in writing, and if the following conditions

are met:

1)

The outermost edge is ‘the closest practicable distance, but does not

exceed: . .

A) A lateral distance of 25 feet from the edge of such area or
impoundment, or the property boundary, whichever is less: and

B) A depth of 15 feet from the bottom of such area or impoundment,
or the land surface, whichever is greater;

2) The source of any release of contaminants to groundwater has been
controlled; '

3) Migration of contaminants within the site resulting from a release to
-groundwater has been minimized;

4) Any on-site release of contaminants to groundwatel has been managed to
prevent migration off-site; and

5) No potable water well exists within the outermost edge as p10v1ded n
subsection (e)(1). (Emphasis added)

6. The Board’s groundwater quality standards also were amended to include a

requirement for addressing groundwater contamination through the implementation of a

groundwater management zone (“GMZ”) puréuant to Section 620.250.

7. The Illinois EPA and Illinois Pollution Control Board amended Section 620.505

to establish the points of compliance for refuse disposal areas and sludge, and slury, and

precipitated process material at a coal preparation plant. Because groundwater monitoring in the

aquifer at land surface prior to the start of mining in an underground mine should be the basis for. *

determining the classification of groundwater in the surficial aquifer, Section 620.505

Compliance Determination was amended as follows:

3) For groundwater that underlies ‘a _coal mine refuse disposal area, a coal

combustion waste disposal area, or an impoundment that contains sludge, slurry,

or precipitated process material at a coal preparation plant, the outermost edge as

specified in Section 620.240(H)(1) or location of monitoring wells in existence as

of the effective date of this Part on a permltted site.

8. These amendments were presented at a groundwater standards workshop on

January 22, 1991. The Illinois Coal Association was invited to this workshop, and Zeigher Coal

11
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Company paﬁicipated. Following this workshop, the lllinois EPA’s third amended proposal was
filed with the Board. Another groundwater standards workshop was sponsored by the Illinois

- EPA for additional stakeholder input on March 28, 1991. The [llinois Coal Association was also
invited to this workshop.

9. On May'31, 1991 a revised proposal under Board Docket B [R89-14(bh)] was
submitted. This was supported by page 27 of my testimony provided to the Board on May 31,
1991, as follows:

Previous provisioné for coal mine standards in this proposed regulation did not provide
standards for certain type of coal wastes that are disposed of on the land surface, and are
not contained within the area from which overburden has been removed. These units
should be subject to standards if they are outside of the area in which overburden has
been removed. These units typically contain coal refuse disposal waste, coal combustion
waste or slurry material, sludge or other precipitated process material in a impoundment
at a coal preparation plant. The Agency’s mine pollution control program has been
working with these waste units to assure that they have proper controls where usable
groundwaters or surface waters would be potentially impacted.

10. Eagle No. 2 is an underground mine. Appendix IIl, attached to this Affidavit,
illustrates a geologic cross section (prepared by Carl Kamp, P.G., of my staff) based on a
geologic well log from the mine. This cross section shows 250 to 278 feet of geologic materials,
or overburden, above the Number 5 Coal. The overburden of geologic materials was not
removed for the mining of the Number 5 Coal at Eagle No. 2, or to -create the refuse disposal |
areas. Appendix I shows that this is a sole source of Class I groundwater in southeastern Illinois.
Moreover, Appendix II shows that there is a very high potential for aquifer recharge into the
Henry Aquifer.

The Henry Aquifer is located around and beneath the refuse disposal areas at the

Mine, from a depth of approximately ten feet down to 125 feet below the: grouhd surface. The

refuse disposal areas were placed in a trench excavated down to the water table in the Henry
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Aquifer’ which is Class I groundwater. The reason that refuse disposal areas and sludge, slurry,
and precipitated proces:s material at a coal preparation plant are a significant threat, without
proper containment measures or devices, is because precipitation will move through refuse'
disposal areas and sludge, slurry, and precipitated process material producing a concéntrated
leachate high in inorganic contaminants and 15@ pH that will migrate directly into the
groundwater.  This plume of contaminated groundwater did mové down gfad@ent as
conténﬁnants continued to be recharged through the Mine’s refuse disposal areas causing
groundwater cdntamination.

The natural circumstances surrounding the Henry Aquifer ‘iIAl-cregse the peed to protect the
groundwater resources because the aqﬁifer and Saline Vailey Ct;nse}'yancy District community
water supply (“CWS”) wells are located in an area where pét&nfialiy‘sﬁitable“équifer{s are
limited, as illustrated Appendix I. In the southern half of the State, the glacial deposits tend to be
a thin layer 20-50 feet thick, dominated by clayey tills or loess. Low permeability rock is usually
underneath these glacial deposits. Sand and gravel, which are good aquifer material, usually
occurs in thin and discontinuous stringers of sand, except in river valleys.

The Saline Valley Conservancy District CWS wells are located within a river valley, and
they draw from the Henry sand and gravel équifer. Profec;ting this aquifer is critiéal, because.
‘sitges‘ for replacement wells would be difficult to find given the hydrogeology of Southem
" Illinois. Moving laterally away from the river would yield groundwater that lacks the quality and
quantity available from the wells the Saline Vallf:y Conservaney District currently operates.

Replacement wells would have to be located upstream or downstream along the river, and

' Results of Review, dated9/27/96, for Revision Application No. 6 to Permit No. 34-Eagle No. 2
Mine, Appendix C Assessment And Findings Of Probable Cumulative Hydrologic Impact
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constructing new wells and the necessary water mains to connect to existing infrastructure is

costly.
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Appendix 1. Major Sand and Gravel Aquifers m IL
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Appendix I1. Potential for Aquifer Recharge in Illinois
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Appendix IV

CURRICULUM VITAE of
RICHARD P. COBB, P.G.

Work Experience

Deputy Manager, Division of Public Water Supplies (DPWS), Bureau of Water (BOW), Illinois

Environmental Protection Agency (EPA). (5/02- Present) My primary responsibilities include

managing the: Groundwater Section, Field Operation Section, and the Administrative Support

Unit of the Division. Further, I assist with administering the public water supervision program

under the federal Safe Drinking Water Act (“SDWA?”) and the Wellhead Protection Program

(“WHPP”) approved by the United States Environmental Protection Agency (‘U.S. EPA”).

Additionally, my responsibility includes the integration of source water protection with

traditional water supply engineering and treatment practices, and to further assist with linking

Clean Water Act and SDWA programs. I also directly manage the BOW’s Groundwater
Section. The Groundwater Section applies Geographic Information System (“GIS™) programs,

global positioning system (“GPS”) technology, hydrogeologic models (3D - geologic

visualization, vadose zone, groundwater flow, groundwater particle tracking, solute transport,

and geochemical models), and geostatistical programs for groundwater protection and

. remediation projects. The Groundwater Section also continues to operate a statewide ambient

groundwater monitoring program for the assessment of groundwater protection and restoration

programs. I also do extensive coordination with federal, state and local stakeholders including

the Governor appointed Groundwater Advisory Council (“GAC”), the-Interagency Coordinating

Committee on Groundwater (“ICCG”), four Priority Groundwater Protection Planning.
Committees, Illinois Source Water Protection Technical and Citizens Advisory Committee, and

with the Ground Water Protection Council (“GWPC”), Association of State Drinking Water

Administrators (“ASDWA?”), and the Association of State and Interstate Water Pollution Control

Administrators (“ASWIPCA”) to develop and implement groundwater protection policy, plans,

and programs. I represent the BOW on Illinois EPA’s: Contaminant Evaluation Group (“*CEG”);

Strategic Management Planning Team; Environmental Justice Committee; GIS Steering

Committee; Information Management Steering Committee; and Leadership in Energy and
Environmental Design for Existing Building (“LEED-EB”) Committee. Since starting with

Illinois EPA in 1985, I have worked on the development of legislation, rules and regulations. I

have also served as a primary Illinois EPA witness before Senate and House legislative

committees, and at Illinois Pollution Control Board (“Board”) proceedings in the matter of
groundwater quality standards, technology control regulations, cleanup regulations, regulated

recharge areas, maximum setback zone, and water well setback zone exceptions. Furthermore, I

have served as primary Illinois EPA witness in enforcement matters.

Manager, Groundwater Section, DPWS, BOW, Illinois EPA. (9/92-5/02) My primary
responsibilities included development and implementation of Illinois statewide groundwater
quality protection, USEPA approved WHPP, and source water protection program. The
Groundwater Section worked with the United States Geological Survey (“USGS”) to refine
Illinois EPA’s ambient groundwater monitoring network using a random stratified probability
based demgn The Groundwater Section continued to operate a statewide ambient groundwater
monitoring program for the assessment of groundwater protection and restoration programs
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based on the new statistically-based design. I co-authored a Guidance Document for Conducting
Groundwater Protection Needs Assessments with the Illinois State Water and lllinois State
Geological Surveys. I also continued to conduct extensive coordination with federal, state and
local stakeholders including the Governor appointed GAC, the ICCG, four Priority Groundwater
Protection Planning Committees, Illinois Source Water Protection” Technical and Citizens
Advisory Committee, and at the national level as Co-chair of the GWPC Ground Water Division
to develop and implement groundwater protection policy, plans, and programs. I also served
periodically as Acting Manager for the Division of Public Water Supplies. Additionally, the
Groundwater Section provided hydrogeologic technical assistance to the BOW Permit Section
and Mine Pollution Control Program to implement source water protection, groundwater
monitoring and aquifer evaluation and remediation programs. I continued to work on the
development of legislation, rules and regulations. I also served as a primary Illinois EPA witness
at Board proceedings in the matter of groundwater quality standards, technology control
regulations, regulated recharge areas and water well setback zone exceptions. Furthermore, 1
served as an Agency witness in enforcement matters.

Acting Manager, Groundwater Section, DPWS, BOW, Illinois EPA. (7/91-9/92) My
responsibilities included continued development and implementation of Illinois statewide
groundwater quality protection, U.S. EPA approved WHPP, and ambient groundwater
monitoring program. The Groundwater Section developed the 1llinois EPA’s WHPP pursuant to
Section 1428 of the SDWA and was fully approved by U.S. EPA. lllinois EPA was the first state
in U. S. EPA Region V to obtain this approval. I performed extensive coordination with state
and local stakeholders including the Governor appointed GAC, the ICCG to develop and
implement groundwater protection, plans, policy, and programs. Developed and implemented
the establishment of Illinois’ Priority Groundwater Protection Planning Committees. Developed
and implemented Pilot Groundwater Protection Needs Assessments. The Groundwater Section
also provided hydrogeologic technical assistance to the BOW Permit Section and Mine Pollution
Control Program staff to develop groundwater monitoring and aquifer evaluation, remediation
and/or groundwater management zone programs. I also served as a primary Agency witness at
Board proceedings in the matter of groundwater quality standards and technology control
regulations. Additionally, I served as an Agency total quality management (“TQM”) facilitator,
and TQM trainer. ‘

Manager of the Hydrogeology Unit, Groundwater Section, DPWS, Illinois EPA (7/88-7/91)
Managed a staff of geologists and geological engineers that applied hydrogeologic and
groundwater modeling principals to statewide groundwater protection programs. Developed, and
integrated the application of GIS, GPS, geostatistical, optimization, vadose zone, solute
transport, groundwater flow and particle tracking computer hardware/software into groundwater
protection and remediation projects. Conducted extensive coordination with state and local
stakeholders including the Governor appointed GAC and ICCG to develop and implement
groundwater protection policy, plans, and programs. Developed and implemented a well site
survey program to inventory potential sources of contamination adjacent to community water
supply wells. Additionally, I worked on the development of rules to expand setback zones based
on the lateral area of influence of community water supply wells. Furthermore, I provided
administrative support to the Section manager in coordination, planning, and supervision of the
groundwater program. I also assisted with the development of grant applications and subsequent
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management of approved projects. In addition, I assisted the section manager with regulatory
and legislative development in relation to the statewide groundwater quality protection program.
I also served on the Illinois EPA’s Cleanup Objectives Team (“COT”).

Environmental Protection Specialist I II, and 1T, Groundwater Section, DPWS,; Illinois EPA.
(7/85-7/88) 1 was the lead worker and senior geologist in the development and implementation
of Illinois statewide groundwater quality protection program. | worked on the development of
Illinois EPA’s ambient groundwater monitoring network, and field sampling methods and
procedures with the USGS. I published the first state-wide scientific paper on volatile organic
compound occurrence in community water supply wells in Illinois. In addition, I assisted with
the development of 4 Plan for Protecting Illinois Groundwater, and the legislation that included
the /llinois Groundwater Protection Act.

Consulting Well Site Geologist, Geological Exploration (GX) Consultants, Denver Colorado.
(3/81-12/83) 1 worked as a consulting well site geologist in petroleum exploration and
development for major and independent oil companies. [ was responsible for the geologic
oversight of test drilling for the determination and presence of petroleum hydrocarbons.
Prepared geologic correlations and performed analysis of geophysical logs, drilling logs and drill
cuttings. Supervised and analyzed geophysical logging. Made recommendations for conducting
and assisted with the analysis of drill stem tests and coring operations. In addition, I provided
daily telephone reports and final written geologic reports to clients.

Undergraduate Teaching Assistant, Geology Department, Illinois State University. (3/79-3/81)

I was responsible for teaching and assisting with lecture sessions, lab sessions, assignment
preparation and grading for Petrology, Stratigraphy and Geologic Field Techmque courses.

Undergraduate Education

B.S Geology, 1981, Illinois State University (“ISU”). Classes included field geology at South
Dakota School of Mines and Technology, and Marine Ecology Paleoecology at San Salvador
Field Station, Bahamas '

Post Graduate Education

Applied Hydrogeology, 1984, ISU Graduate Hy(;lrégeology Program

Engineering Geology, 1984, ISU Graduate Hy&ogeolo gy Program

Geochemistry for Groundwater Systems, 1986, USGS National Training Centef
Hydrogeology of Waste Disposal Sites, 1987, ISU Graduate Hydrogeélo gy Program
Hydrogeology of Glacial Deposits in Illinois, 1995, ISU Graduate Hydrogeology Program

' MODFLOW, MODPATH and MT3D groundwater modeling, 1992, USGS National Training
Center
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24 Hour Occupational Health & Safety Training, 1994

Computer queling of Groundwater Systems, 1995, ISU Graduate Hydrogeology Program

| Introduction to Quality Sy&tems Regquirements and Basic Statistics, 2001, U.S. EPA |
Source Water Contamination Prevention Measures, 2001, U.S.EPA, Drinking Water Academy

Fate aud Transport Processes and Models, 2006, Risk Assessment and Management Group,
Inc., : '

National Response Framework (NRF) 15-800.b, 2010, EMI
National Response Plan (NRP), an Introduction 1S-800.a, 2007, EMI

National Incident Management System (NIMS) an Introduction 15-00700, 2006, Emergency
Management Institute (EMI),

Intermediate ICS for Expanding Incidents IS-00300, 2008, EMI
ICS for Single Resources and Initial Action Incidents 15-00200, 2006, EM],

Introduction to the Incident Command System (ICS) 15-00100, 2006, EMI

License

Licensed Professional Geologist 196-000553, State of Illinois, expires 3/31/2013

Certification

Certified Professional Geologist 7455, Certified by thé American Institute of Professional
Geologists 4/88

‘Certified T otal Quality Management Facilitator, 5/92, Organizational Dynamics Inc.,

Stimmarv of Computer .Ski]ls

I have utilized the following computer programs ARC VIEW, Aqtesolv, SURFER, WHPA,
DREAM, AQUIFEM, MODFLOW, MODPATH, and MT3D. - ‘

Professional Representation

Ilinois EPA liaison to the GAC and representative on the ICCG (1988 — presént)
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Senate Working Commiittee on Geologic Mapping.
IMlinois EPA representative and subcommittee chairman, State Certified Crop Advisory Board,
and Ethics and Regulatory Subcommittee established in association with the American Society

of Agronomy/American Registry of Certified Professionals in Agronomy, Crops and Soils (1995
—-2001)

Hllinois groundwater quality standards regulations technical work group (1988 — 1991).
I1CCG State Pesticide Management Plan Subcommittee for the protection of groundwater.

Illinois EPA representative, State task group involved with developing the siting criteria for a
low level radioactive waste site in Illinois.

Fresh Water Foundation's Groundwater Information System (GWIS) project in the great lakes
basin.

[HMinois EPA technical advisor, four priority regional groundwater protection planning
committees designated by the Director to advocate groundwater protection programs at the local

level (1991 — present)

Groundwater Subcommittee of the National Section 305(b) Report, of the Clean Water Act
Consistency Workgroup.

Ground Water Protection Council’s Wellhead Protection Subcommittee.

Co-Chair, Groundwater Division of the GWPC on (September 1997 to 2003)

Chairman, Illinois’ Source Water Protection Technical and Citizens Advisory Committee.
United States Environmental Protection Agency National Ground Water Report Work G}*oup.
One of 10 state representatives serving on a work group sponsored by U.S. EPA headquarters
charged with development of a national report to be submitted to the U.S. Congress on the status
and needs for groundwater protection programs across the country. (January 1999 to July 2000)
Illinois EPA representative, Northeastern Illinois Planning Commission Water Supply Task
Force. The purpose of this task force 1s to assist the Commission in the development of a

Strategic Plan for Water Resource Management. (March 1999 to 2001)

GWPC/U.S. EPA Futures Forum Work Group providing input on source water protection for
the next 25 years. (January 1999 to 2001) '

GWPC/ASDWA work group providing input into the U.S. EPA Office of Ground and
Drinking Water Strategic Plan for Source Water Protection. June 2000 to March 2005.
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Co-Chair, U.S. EPA Headquarters/GWPC/ASDWA/ASWIPCA workgroup to develop the
second Ground Water Report to Congress. March 2002 —present. -

Chair, ICCG Groundwater Contamination Response Subcommittee responsible for developing
a new strategy for responding to groundwater contamination and the subsequent notification of
private well owners. March 2002 — April 2002.

Illinois EPA representative, ICCG Water Quantity Planning Subcommittee working on
development of a surface and groundwater quantity- planning program for Illinois. June 2002 —
January 2003

Chair, ICCG Right-to-Know (RTK) Subcommittee, 2006

GWPC, Groundwater Science and Researcl Advisory Board, 2007

Professional Affiliation

American Institute of Professional Geologists
Illinois Groundwater Association

Ground Water Protection Council
National Groundwater Association -Association of Groundwater Scientists and Engineers

Sigma Xi — The Scientific Research Society

Honors

Sigma Xi - Elected to Sigma Xi The Scientific Research Society for undergraduate research
conducted and presented to the Illinois Academy of Science. 4/81

Director’s Commendation Award - Participation in the development of the City of Pekin, II. _
Groundwater Protection Program and commitment to the protection of Illinois groundwater. 7/95

Certificate of Appreciation - Outstanding contribution to the development of the Ground Water
Guudelines for the National Water Quality Inventory 1996 Report to Congress from the United
States Environmental Protection Agency Office of Ground Water and Drinking Water. 8/96

Groundwater Science Achievement Award - Illinois Groundwater Association for outstanding
leadership and service in the application of groundwater science to groundwater protection in
Ilinois and in the development of the wellhead protection program and pertinent land-use
regulations. 11/97 '

Certificate of Appreciation - GWPC for distinguished service, remarkable dedication, valuable

wisdom and outstanding contribution as a GWPC member, division co-chair and special -
committee member. 9/99
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Drinking Water Hero Recognition - United States Environmental Protection Agency
Administrator Carol Browner at the 25" Anniversary of the Federal Safe Drinking Water Act
Futures Forum in Washington D.C. 12/99.

" Certificate of Recognition - United States Environmental Protection Agency Region V
Admuinistrator Fred Lyons for outstanding achievements in protecting Illinois’ groundwater
resources. 12/99

Exemplary Systems in Government (ESIG) Award - Nomination by the Governor’s Office of
Technology from the Urban and Regional Information Systems Association (URISA) for the
THinois EPA’s Source Water Assessment and Protection Internet Geographic Information
System. 6/01

Expert Witness Experience

N THE MATTER OF: GROUNDWATER QUALITY STANDARDS (35 ILL. ADM. CODE
620), R89-14(B) (Rulemaking). Subject: Iserved as the principal witness recommending
adoption of this Illinois EPA Agency proposal. R89-14(B) was adopted by the Board. The
standards became effective January 1991.

STATE OIL COMPANY vs. DR. KRONE. McHENRY COUNTY and ILLINOIS EPA. PCB
90-102 (Water Well Exception). Subject: This case involved obtaining an exception from the
owner of a non-community water supply well for placing new underground gasoline storage
tanks within the 200-foot setback zone of well. I served as the principal witness for Illinois EPA
on this case. The Board granted the exception with conditions.

People vs. AMOCO OIL COMPANY and MOBIL CORPORATION. Case no. 90-CH-79, Tenth
Judicial Court, Tazewell County, Illinois. Subject: Groundwater contamination resulting from
releases at above ground bulk petroleum storage terminals resulting in violation of Tllinois’
Groundwater Quality Standards Regulations (35 Illinois Administrative Code 620). I served as
the principal Illinois EPA witness on this case.. The case was settled with a penalty of $125,000
and the requirement of a comprehensive corrective action program.

IN THE MATTER OF: GROUNDWATER PROTECTION: REGULATIONS FOR EXISTING
AND NEW ACTIVITIES WITHIN SETBACK ZONES AND REGULATED RECHARGE
AREAS (35 ILL. ADM. CODE 601, 615, 616 and 617), R89-5 (Rulemaking). Subject: I served
as the principal Illinois EPA witness supporting adoption of this Agency proposal. R89-5 was
adopted by the Board and became effective January 1992.

HOUSE BILL 171 METHYL TERTIARY BUTYL ETHER (MTBE) ELIMINATION ACT,
House Environmental and Energy Committee. Subject: This law required the phase out MTBE
within 3 years of enactment. I served as a principal Illinois EPA witness in support of the
proposed legislation. The legislation was adopted as Public Act 92-0132 on July 24 2001. PA
92-132 required the ban of MTBE within three years.
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IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS (35 ILL. ADM. CODE
620), R93-27 (Rulemaking). Subject: I served as the principal Illinois EPA witness
recommending amendments of new constituent standards in this Agency proposal.

SHELL OIL. COMPANY vs. COUNTY of DuPAGE and THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, PCB 94-25 (Water Well Setback Exception). Subject: A new
underground gasoline storage tank was seeking an exception from the Illinois Pollution Control
Board in relation to a private drinking water supply well setback zone. The DuPage County and
the Illinois EPA held that the tank would be a significant hazard and opposed the exception. I
served as the principal Illinois EPA witness. Shell withdrew the petition from the Board after
hearings were held.

People ex rel. Ryan v. STONEHEDGE, INC., 288 Tll.App.3d 318, 223 1ll.Dec. 764, 680 N.E.2d
497 (Il App. 2 Dist. May 22, 1997). Subject: The State brought Environmental Protection Act
action against company engaged in business of spreading deicing salt, alleging that salt stored on
company's industrial property leaked into area's groundwater supply, thereby contaminating it.
The Circuit Court, McHenry County, James C. Franz, J., granted company's motion for summary
judgment. State appealed. The Appellate Court, Colwell, J., held that: (1) wells existing before -
Illinois Water Well Construction Code was enacted are not "grandfathered” in as being in
compliance with Code, so as to be automatically subject to testing for groundwater
contamination, and (2) fact issues precluded summary judgment on claim arising from alleged
deposit of at least 50,000 pounds of salt in pile within 200 feet of two existing water supply
wells. Affirmed in part and reversed in part; cause remanded.

People vs. STONEHEDGE INC. Case no. 94-CH-46, Circuit Court of the 19" Judicial Circuit,
McHenry County. Subject: This case involved a violation of the potable well setback zone
provisions of Section 14.2 of the Illinois Environmental Protection Act. Stonehedge Inc. placed
a salt pile of greater than 50,000 pounds within the 200 foot setback of multiple private drinking
water supply wells. I served as an Agency principal witness. Stonehedge Inc. was found to be
guilty of violating the setback prohibition in this case and was assessed a penalty of $1,500 and
attorneys fees of $4,500.

SALINE VALLEY CONSERVANCY DISTRICT vs. PEABODY COAL COMPANY, Case
No. 99-4074-JLF, United States District Court for the Central District of Illinois. Subject:
Groundwater contamination from the disposal of 12.8 million tons of coarse coal refuse, slurry
and gob. Witness for the lllinois EPA. This is an on-going case.

IN THE MATTER OF: PROPOSED REGULATED RECHARGE AREAS FOR PLEASANT
VALLEY PUBLIC WATER DISTRICT, PROPOSED AMENDMENTS TO (35 ILL. ADM.
CODE 617), R00-17 (Rulemaking). Subject: Iserved as the principal Illinois EPA witness
supporting adoption of this Agency proposal. The praposal was adopted on July 26, 2001 and
became effective September 1, 2001.

IN THE MATTER OF: PROPOSED AMENDMENTS TO TIERED APPROACH TO
CORRECTIVE ACTION OBJECTIVES (35 11l. Adm. Code 742), (R00-19(A) and R00-19(B))
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(Rulemaking). Subject: Iserved as a supporting Illinois EPA witness recommending inclusion
of MTBE in this Agency proposal.

IN THE MATTER OF: NATURAL GAS-FIRED, PEAK-LOAD ELECTRICAL
GENERATION FACILITIES (PEAKER PLANTS), RO1-10 (Informational Hearing) Subject: T
served as a supporting Illinois EPA witness to discuss the impact of peaker plants on
groundwater.

IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS AND COMPLIANCE
POINT AMENDMENTS (35 ILL. ADM. CODE 620), R01- 14 (Rulemaking). Subject: 1
served as the principal Illinois EPA witness recommending amendments of a groundwater
standard for MTBE and compliance point determinations in this Agency proposal. The Board
adopted the proposal unanimously on January 24, 2002.

TERESA LeCLERCQ; AL LeCLERCQ:; JAN LeCLERCQ; WALT LeCLERCQ, individually;
and on behalf of all persons similarly situated vs. THE LOCKFORMER COMPANY, a division
of MET-COIL SYSTEMS CORPORATION, Case no. 00 C 7164, United States District Court,
Northern District of Illinois. Subject: T was called as a witness by Lockformer Company to
testify about a Well Site Survey prepared and published in 1989 by the Illinois EPA for Downers
Grove community water supply.

TERESA LeCLERCQ; AL LeCLERCQ: JAN LeCLERCQ; WALT LeCLERCQ, individually;
and on behalf of all persons similarly situated vs. THE LOCKFORMER COMPANY, a division
of MET-COIL SYSTEMS CORPORATION, Case no. 00 C 7164, United States District Court,
Northern District of Tllinois. Subject: [ was called as a witness by Lockformer Company to
testify about groundwater contamination in the Lisle and Downers Grove area.

HOUSE BILL 4177 PRIVATE WELL TESTING PROPERTY TRANSFER and DISCLOSURE
ACT, House Environmental and Energy Committee. Subject: Legislation to require volatile
organic chemical contamination testing of private wells at the time of property transfer and
reporting to the Illinois Department of Public Health and the Illinois EPA. I served as a principal
Illinois EPA witness in support of the proposed legislation. The legislation was not supported
due to the opposition from the realtors association.

MATTER OF PEOPLE vs. PEABODY COAL, PCB 99-134 (Enforcement). Subject: the State
of Illinois developed an amended complaint against Peabody Coal Company (PCC) for violation
of the groundwater quality standard for total dissolved solids, chloride, iron, manganese, and
sulfate. I developed testimony to address PCC’s affirmative defense of challenging the basis for -
the groundwater quality standards for these contaminants.

IN THE MATTER OF: PROPOSED AMENDMENTS TO TIERED APPROACH TO
CORRECTIVE ACTION OBJECTIVES (35 1ll. Adm. Code 742) (TACOQ), (Rulemaking).
Subject: I served as the Illinois EPA witness supporting amendments TACO to include wellhead
protection areas. September 2004. ' ' '
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MAXMIUM SETBACK ZONES FOR MARQUETTE HEIGHTS PUBLIC WATER SUPPLY
(35 ILL. ADM. CODE 618), R05-09 (Rulemaking). Subject: Pursuant to request by the Village
‘of Marquette Heights the Illinois EPA developed a maximum setback zone for the Marquette
Heights community water supply wells. I served as Illinois EPA’s principal witness. The
proposal was adopted on May 4, 2006.

IN THE MATTER OF: STANDARDS AND REQUIREMENTS FOR POTABLE WATER
WELL SURVEYS AND FOR COMMUNITY RELATIONS ACTIVITIES PERFORMED IN
CONJUNCTION WITH AGENCY NOTICES OF THREATS FROM

CONTAMINATION UNDER P.A. 94-134 (35 1ll. Adm. Code 1505), R06-023 (Rulemaking),
JANUARY 2006. Iserved as an Agency panel witness to support the adoption of the RTK
regulation.

IN THE MATTER OF: PROCEDURES REQUIRED BY P. A. 94-849 FOR REPORTING
RELEASES OF RADIONUCLIDES AT NUCLEAR POWER PLANTS: NEW 35 Ill. Adm.
Code 1010, R07-20. Iserved as the Agency primary witness in this proceeding.

IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS (35 ILL. ADM. CODE
620), R08-18 (Rulemaking). Subject: I served as the principal witness recommending
amendments and updates to the exiting regulation. These regulatory amendments are still
pending before the Board.

IN THE MATTER OF: IN THE MATTER OF: AMEREN ASH POND CLOSURE RULES
(HUTSONVILLE POWER STATION): PROPOSED 35 ILL. ADM. CODE PART 840.101
THROUGH 840.144 (R09-21) (Rulemaking — Land) Subject: Iserved as the one of principal
witnesses on this site specific regulation. - These regulatory amendments were adopted by the
Board on January 20. 2011.

PEOPLE OF THE STATE OF ILLINOIS vs., EXELON CORPORATION (No. 06 MR 248),
Will County Circuit Court. Subject: I served as one of the primary Illinois EPA technical
witnesses in a case where the State of Illinois and Will County sued Exelon for water pollution
and exceeding groundwater standards beginning in 2001 at its Dresden Nuclear Generating
‘Station near Morris. Exelon will pay more than $1 million to resolve three civil complaints
stemming from radioactive tritium leaks at the Braidwood, Bryon and Dresden nuclear power
plants.

Publications

Cobb, R.P., 1980. Petrography of the Houx Limestone in Missouri. Transactions of the Illinois
Academy of Science Annual Conference, Illinois Wesleyan, Bloomington, IL.

A Plan for Protecting Illinois Groundwater, 1986, Illinois Environmental Protection Agenéy,
January. 65 p.

Cobb, R.P., and Sinnott, C.L., 1987. Organic Contaminants in Illinois Groundwater.
Proceedings of the American Water Resources Association, Illinois Section, Annual Conference,
Champaign, IL, April 28-29, p. 33-43.
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Clarke, R.P., and Cobb, R.P‘., 1988. Winnebago County Groundwater Study. 11linois
Environmental Protection Agency. 58 pp.

Groundwater in lllinois: A Threatened Resource, A Briefing Paper Regarding the Need for
Groundwater Protection Legislation, April 1987, Governors Office and Illinois Environmental
Protection Agency, 34 pp.

Clarke, R.P., Cobb, R.P. and C.L. Sinnott, 1988. A Primer Regarding Certain Provisions of the
Illinois Groundwater Protection Act. 1llinois Environmental Protection' Agency. 48 pp.

Cobb, R.P., etal, 1992. Pilot Groundwater Protection Needs Assessment for the City of Pekin.
Illinois Environmental Protection Agency. 111 pp.

Cobb, R.P., 1994. Briefing Paper and Executive Summary on the Illinois Groundwater
Protection Act and Groundwater Protection Programs with Recommendations from the
Illinois Environmental Protection Agency Regarding the Siting of a Low Level Radioactive
Waste Site. Presented to the Low Level Radioactive Waste Task Force on December 9, 1994 in
Champaign-Urbana.

Cobb, R.P., 1994. Measuring Groundwater Protection Program Success. In the proceedings of
a national conference on Protecting Ground Water: Promoting Understanding, Accepting
Responsibility, and Taking Action. Sponsored by the Terrene Institute and the United States
Environmental Protection Agency in Washington D.C., December 12-13, 1994.

Cobb, R.P., Wehrman, H.A., and R.C. Berg, 1994. Groundwater Protection Needs Assessment
Guidance Document. Illinois Environmental Protection Agency. +94 pp.

Cobb, R.P., and Dulka, W.A., 1995. Illinois Prevention Efforts: The Illinois Groundwater
Protection Act Provides a Unified Prevention-Oriented Process to Protect Groundwater as a
Natural and Public Resource, The AQUIFER, Journal of the Groundwater Founda’uon Volume
9, Number 4, March 1995. 3pp.

~ Cobb, R.P., 1995. Integration of Source Water Protection into a T argeted Watershed Program.
In the proceedings of the Ground Water Protection Council’S Annual Ground Water Protection -
Forum in Kansas City Missouri.

Dulka, W.A., and RP Cobb, 1995. Grassroots Group Forges Groundwater Protection Law.
American Water Works Association, Opflow, Vol. 21 No. 3. 2pp.

Cobb, R.P., 1996. A4 Three Dimensional Watershed Approach: Illinois Source Water
Protection Program. In the proceedings of the Ground Water Protection Council’s Annual
Ground Water Protection Forum in Minneappolis Minnesota.
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Cobb, R.P., and W.A. Dulka, 1996. Discussion Document on the Development of a Regulated
Recharge Area for the Pleasant Valley Public Water District. 1llinois Environmental Protection

Agency. pp 28.

Cobb, R.P., 1996. Illinois Source Water Protection Initiatives-Groundwater Perspective. In
the proceedings of the American Water Works Association’s Annual Conference and Exposition
in Toronto Canada. pp 585- 594.

Cobb, R.P., and Dulka, W.A., 1996. Illinois Community Examines Aquifer Protectton
Measures. Amerlcan Water Works Association Journal. p10.

Cobb, R.P., etal. October 1999, Ground Water Report to Congress, United States Environmental
Protection Agency.

Cobb, R.P., December 2001.Using An Internet Geographic Information System (GIS) to
Provide Public Access to Hydrologic Data, Association of Groundwater Scientists and
Engineers, National Groundwater Association, National Conference Proceedings, Nashv1]1e
Tennessee.

Cobb, R.P., September 2001, Regulated Recharge Area Proposal for the Pleasant Valley
Public Water District, Ground Water Protection Council Annual Forum Proceedings, Reno
Nevada, 13 pp.

Wilson, S., Cobb, R.P., and K. Runkle, January 2002. Arsenic in Illinois Groundwater. I1linois
State Water Survey, 1llinois Environmental Protection Agency, and Illinois Department of Public
Health. http://www.epa.state.il.us/water/groundwater/publications/arsenic/index.html, 7 pp.

R.P., Cobb, August 2002, Development of Water Quantity Planning and Protection in Illinois
— A New Direction, Proceedings of the Annual Ground Water Protection Council Technical
Forum, San Francisco, California, 10pp.

P.C. Mills, K.J. Halford, R.P. Cobb, and D.J. Yeskis, 2002. Delineation of the Troy Bedrock
Valley and evaluation of ground-water flow by particle tracking, Belvidere, Illinois, U.S.
Geological Survey Water-Resources Investigations Report 02-4062, 46 pp.

Illinois Environmental Protection Agency’é Homeland Security Strategy, March 2003, 20pp.

Ilinois Envnonmenta] Protectlon Agency’ Strategzc Plan Bureau of Water Section, September
2003, pp.

Opinions and Conclusions of Richard Cobb for the Matter of People v. Peabody Coal, PCB
99-134 (Enforcement), May 23, 2003. 60 pp.

Cobb, R.P., Fuller, C., Neibergall, K., and M. Carson, February 2004. Community Water Supply

Well Shooting/Blasting near the Hillcrest Subdivision Lake County, lllinois Fact Sheet.
Illinois Environmental Protection Agency. 4 pp.
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Additional Legislative Publications that I Participated in Developing

A Plan for Protecting Illinois Groundwater, 1llinois Environmental Protection Agency, January
1986. 65 p.

Groundwater in Illinois: A Threatened Resource, A Brfeﬁng Paper Regarding the Need for
Groundwater Protection Legislation, Governors Office and Illinois Environmental Protection
Agency, April 1987. 34 pp.

Hlinois Groundwater Protection Act, Public Act 85-0863, September 1987. 68 pp.
Public Act 92-0132 (MTBE Elimination Act), Tuly 24 2001.

Executive Order #5 - requires the ICCG to designate a subcommittee to develop an integrated
groundwater and surface water resources agenda and assessment report. The report shall analyze
the burden’s on Illinois finite water resources, quantify Illinois’ water resources, and prioritize an
agenda to plan for the protection of these water resources. The Director of the Department of
Natural Resources chaired this subcommittee. The ICCG and GAC shall use the subcommittee’s
agenda and report to establish a water-quantity planning procedure for the State. The Governor
signed executive order #5 on Earth Day April 22, 2001.

Amendments to Sections 2, 3 and 4 of the Illinois Groundwarer Protection Act 415 ILCS 55/2
to establish a Groundwater and Surface Water Quantity Protection Planning Program, January
2002, 3 pp. These amendments were never adopted due to opposition from the Ilinois Farm
Bureau. '

Public Act 92 —652 (Senate Bill 2072)- Amends the Illinois Groundwater Protection Act to
require the Environmental Protection Agency to notify the Department of Public Health, unless

“notification is already provided, of the discovery of any volatile organic compound in excess of
the Board's Groundwater Quality Standards or the Safe Drinking Water Act maximum
contaminant level. The Governor signed this into law as Public Act 29-652 (effective July 25,
2002).

House Bill 4177 - Amends the Illinois Groundwater Protection Act. Provides that before
property that has a well used for drinking water on it can be sold, the owner must have the well
water tested for volatile organic chemical groundwater contaminants. Provides that if the well
water does not meet the Illinois Pollution Control Board’s Groundwater Quality Standards (35 11
Adm Code Part 620), the owner shall notify the Illinois Department of Public Health (IDPH) and
the prospective buyer of the property. The realtors association July 2002 opposed House Bill
4177.

House Resolution 1010 - The resolution drafted by in cooperation with Senator Patrick Dunn’
staff urge the Illinois Environmental Protection Agency to further strengthen its public outreach
efforts by developing, after negotiations with individuals representing areas affected by
contamination and other relevant State agencies, a procedure to notify property owners whenever
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the Agency has confirmed an exceedence of applicable health and safety standards, using
scientifically credible data and procedures under Illinois regulations. HR 1010 was adopted by
voice vote on June 1, 2004.

Public Act 94-314 (Senate Bill 0214) — This is referred to as Right-to-Know (RTK) law. The
law includes providing the Illinois EPA with adninistrative order authority (AQO), information
order authority, and established the requirements for providing notices to residents or business
exposed or potentially exposed to contamination. The Illinois EPA had been seeking this type of
AO authority for the past 35 years. Senate Bill 0214 was unanimously passed by both the Senate
and the House May 2005. The legislation was signed into law by the Governor July 27, 2005.

Public Act 94-849 (House Bill 1620) - Amends the Environmental Protection Act. Requires the
owner or operator of a nuclear power plant to report to the Environmental Protection Agency any
unpermitted release of a contaminant within 24 hours. The bill was signed by the Governor on

June 12, 2006.

Public Act 96-0603 (Crestwood Bill) - Amends the Environmental Protection Act. This law
requires the owners and operators of community water systems to maintain certain documents
and to make those documents available to the Agency for inspection during normal business
hours. Provides that the Agency shall provide public notice within 2 days after it refers a matter
for enforcement under Section 43 or issues a seal order under subsection (a) of Section 34.
Further, the bill provides that the Agency must provide notice to the owners and operators of the
community water system within 5 days after taking one of these actions. Moreover, the bill
requires that within 5 days after receiving that notice, the owner or operator of the community

- water system must send a copy of the notice to all residents and owners of premises connected to
the community water system. In addition, indirect notification of institutional residents is
provided. Requires the owner or operator of the community water system to provide the Agency
with proof that the notices have been sent. Sets forth similar notice requirements that must be
complied with when groundwater contamination poses a threat of exposure to the public above
the Class I groundwater quality standards. The bill creates a civil penalty for violations of these
notice requirements, and makes it a felony to make certain false, fictitious, or fraudulent
statements. The bill passed both houses on May 30, 2009. The bill was sent to the Governor for
signature on June 26, 2009, and was signed into law on August 24, 2009.

Public Act 096-1366 — Amends the Environmental Protection Act. This new law requires public
water supplies to submit a corrective action plan to the Illinois EPA upon the Agency’s issuing a
right-to-know notice upon verifying that the finished public water has in fact exceeded 50% of
the MCL for carcinogenic VOCs. Requires the response plan to include periodic sampling to
measure and verify the effectiveness of the response plan, but also requires the Illinois EPA to
take into account the technical feasibility and economic reasonableness of the response plane in
approving, modifying, or denying the response plan. Signed into law on July 28, 2010; effective
July 28, 2010. '
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AFFIDAVIT OF WILLIAM E. BUSCHER

William E. Bﬁscher, Professional Geologist (“P.G.”), being first duly sworn, states:

1. I'am currently employed by the [llinois Environmental Protection Agency
(“Illinois EPA”), located at 1021 North Grand Avenue East, P.O. Box 19276,
Springfield, Illinois 62794-9276, as Manager of the Hydrogeology and Complxiance Unit
of the Groundwater Section of the Division of Public Water Supplies in the Bureau of
Water.

2. I have been employed by the Illinois EPA since April 16, 1988. My
responsibilities managing the Hydrogeology and Compliance Unit include the direct
supervision of technical & professional staff implementing groundwater protection,
assessment and remediat‘ion programs. Functions include construction & review of
analytical and numerical groundwater flow models, evaluation of the hydrogeologic
aspects of groundwater protection and remediation programs. (Exhibit 13)

3.l My work on the Heritage Coal Company (“HCC”) project included
reviewing grouﬁdwater quality information for the refuse disposal areas located on the
surface at the underground mine formerly known as Peabody Coal Company (“PCC”)
Eagle No. 2 Mine Site (“Eagle No. 2”). [reviewed documents submitted by HCC to
request the establishment of a groundwater management zone (“GMZ”) in accordance
with 35 Il. Adm. Code 620.250 to remediate contaminated groundwater at the Eagle No.

2. The GMZ for Eagle No. 2 was approved on December 6, 2006. The GMZ requires a
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corrective action plan that includes placing low permeability covers on the refuse
disposal areas and operating wells to capture contaminated groundwater at Eagle No. 2.

4. In the course of my review, one of the documents | utilized was the
Results of Review, dated 9/27/96, for Revision Application No. 6 to Permit No. 34-Eagle
No. 2 Mine, Appendix C, Assessinent And Findings Of Probable Cumulative Hydrologic
Impact (“Assessment”) completéd by the Illiﬁois Department of Natural Resources
(“IDNR”) Ofﬁce of Mines and Minerals (“OMM?”). (Exhibit 1) This document
contains information which directly relates to the groundwater compliance issues at
Eagle No. 2 and describes how OMM assessed the groundwater contamination at Eagle
No. 2.

5. In its Assessment, OMM stated: “Even though it is anticipated that any
adverse imﬁacrs will result to adjacent water levels, very little information was available
to quantitatively clzssess the impacts of this operations on groundwater prior to the
submittal of Revision No. 6. The method by which the apﬂicanr was previously disposing
of its coarse refuse material was the primary concern. A cut and fill method was used
during most of the life of the mine. Trenches were dug approximately thirty feet deep and
the refuse was placed into them. With a thin clay cover of approximately less than ten
Jfeet, the material was being paced into the aquifer itself.”

Due to the coal waste being in contact with the water table, this dispbsal
method is conducive for the leaching of contaminants from the coal waste. Based on the

information disclosed by OMM, coal waste was disposed at an approximate depth of up

to 20 feet into the aquifer material. (Exhibit 1)
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6. The Henry Aquifer underlies the refuse disposal areas at Eagle No. 2.
The Henry Aquifer is a Claés 1 Potable Resource Groundwater. = The average hydraulic
conductivity value for pump tests completed on the Henry aquifer sands was 4.13 x 10-2
cm/sec. (Exhibit 2) The hydraulic conductivity values used in the modeling work
completed by GeoSyntec to represent the Henry Aquifer ranged from 2 x 10-4 to 8 x
10-2cm/sec.  (Exhibit 2)

7. In its Assessment, OMM stated: A “Under ambient conditions,
measurements made by the applicant showed that the hydraulic gradient was quite low
and hence any contamination would not move very far from the mine site.”

Contaminants did move off site and reach the Saline Valley Conservancy
District (“SVCD”) well field. Gradient influences the velocity of the movement of
contaminants in groundwater. It does not limit the distance traveled.

8. In its Assessment, OMM stated: ~ “Additionally, once the production
well at the mine began operating, any contaminant would tend to be localized at the mine
site.”

Contamination was not localized at the Eagle No. 2 site. The production
wells at the Mine have not prohibited contaminants from moving off site. . OMM’s
prediction-assumes pumping rates at HCC are maintained, which has not always beeﬁ the
case. Pumpage at the Eagle No. 2 site has varied significantly over time.

9. In its Assessment, OMM stated: “With the installation of a high capacity
well field in relatively close proximity to the refuse disposal area, it becamé 11écessary

for the applicant to employ more sophisticated analyiical methods for the prediction of
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impacts to the hydrologic balance. Initially, the applicant used Random Walk, a mass
transport groundwater model first developed by Prickett, et al. (1981). The program
takes into account physical characteristics of the aquifer, water withdrawals or |
injection, pollutant loading and movement rates. The study looked at the increases to
total dissolved solids (TDS). Ambient conditions for this area assumed that initial TDS
levels were approximately 338 parts per million (ppm). Results show that the TDS levels
are not increased at the SVCD wells as long as the mine operates its pumping wells. This
is due to the fact that the mine’s pumping wells produce a hydraulic gradient such that
all infiltration at the mine goes to the mine’s own supply well. However, when the wells
at the mine are no longer active, the pollutants are predicted to move toward the SVCD
wells. TDS is predicted o reach a maximum concentration of 388 ppm in riie SCVD wells
approximately 30 years after the anticipate mine closure. This is because the mine'’s
water supply well would no longer be functioning and the municipal wells would be the
controlling factor in the area’s hydraulic gradient. As the site is reclaimed and cover is
placed over all of the waste areas, the flow to the aquifer is anticipated to diminish from
the refuse areas. This will result in a slight reduction of TDS concentration reaching the
wells. The long term impact, 30 years from mine closure, to the SVCD wells is estimated
at a final TDS concentration of 373 ppm or an increase of 10.4 percent.”

TDS concentration in SVCD Well #3 on March 15, 2000 was 452 ppm. (Exhibit
3) At that time, the Eagle No. 2’s pumping wells used to control contaminant migration
were in operation. HCC predicted a maximum TDS concentration of 388 ppm in the

SVCD wells approximately 30 years after pumpage at Eagle No. 2 was expectéd to cease.
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This information indicates that the predicted impacts to the aquifer were not accurate and
that whilé the HCC pumping wells were in use, the migration of contaminants was not
controlled. The SVCD wells are located approximately 1400 feét west of the HCC site
boundary. The concentration of contaminants in groundwater in some impacted areas
on and off site at Eagle No. 2 exceed the applicable water quality standards. HCC has
been notified of concentrations which exceeded the applicable groundwater quality
standards (“GQS”). Wells GW4, GW6, GW9, GW11, MW 1 MW2, MW3 MW4,
MW7, MW9, MW10, MW14, MW17, MW18, MW19, MW21, MW23, MW24, and
MW25 show concentrations which exceeded the GQS on site. Wells GW15., GW16,
GW17, and GW18 show concentrations that exceeded the GQS off site. ~ Some of the
highest chemical concentrations from on site groundwater sampling that exceeded the
applicable water quality standards are as follows: iron 36.4 mg/l; sulfate 4,082.0 mg/l;
chlorides 1,004.4 mg/l; manganese 2.3 mg/l; and, TDS 7,830.0 mg/l. Some of the
highest chemical concentrations from offsite groundwater sampling that exceeded the
applicable water quality standards are as follows: sulfate 726 mg/l and TDS 1,7.1 5 mg/l.
(Exhibit 4) Site specific upgradient background groundwater quality at Eagle No. 2 h-as
not been established by HCC. The concentrations in grouhdwater in the impacted area
at Eagle No. 2 exceeded the Regional Average concentrations reported by GeoSyntec,
which were as follows: 1ron-total 12.42 mg/l; sulfate 17.32 mg/l; chlorides 47 mg/l;
manganese-total 0.114 mg/l; and, TDS 487 mg/l. (Exhibit 5)

10.  Inits Assessment, OMM stated: “In 1985 the Department required

Peabody to perform a hydrogeologic investigation of the site prior to issuance of Permit




Electronic Filing - Received, Clerk's Office, April 11, 2011

No. 34. The investigation utilized a numerical groundwater flow model and included an
assessment of potential impacts to the Henry Aquifer by mining activities. The
investigation showed that no significant groundwater impacts were occurring outside the
mine site permit boundary. The report was.accepted by the Department and Permit No.
34 was approved.”

Groundwater impacts occurring outside the Eagle No. 2 permit boundary
were quite significant. In November of 1996, off site contamination, categorized as
insignificant by OMM, was as iligh as 2260 mg/l for TDS and1043 mg/1 for sulfate, an
indication that there was material damage outside the boundary of Permit # 34. (Exhibit
6)

11.  Inits Assessment, OMM stated: “7n 1992, Peabody conducied a
subsurface exploration for the proposed constru.ction of Slurry Cell No. 6. Additionally,
Peabody commissioned a groundwater quality assessment inl 992 as a requirement of a
perniit modification for the installation of Slurry No. 1A4. The assessment consisted of a
geophysical delineation of the extent of impacted groundwater. The results showed that
[the] extent of groundwater impacted by mining activities was largely limited to the area
lw.z'thin the permit boundary.”

The groundwater impacted by mining activities was not largely limited to
the area within the permit boundary. The contamination at the Eagle No. 2 sité

categorized as largely limited to the area within the permit boundary appears to be an

indication that there is the potential for material damage outside the boundary of Permit #
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34. Numeric ground water quality standards have been exceeded outside the boundary
of Permit # 34. (Exhibit 6)

12. The contamination at the Eagle No. 2 site categorized by OMM as
“limited to the area within the Permit No. 34 boundary except for small areas along the
northern ecge of the site” is inaccurate. | Numeric ground water quality standards were
exceeded outside the boundary of Permit # 34 and the contamination has impacted much
more area than the small areas along the northern edge of Eagle No. 2. (Exhibits 4, 6
and 3)

13.  Inits Assessment, OMM stated: “Sulfate comprises about 40 to 60
percent of the elevated TDS. Chloride, iron and manganese concentrations andpH . . .
are within the ranges of background values for this area. Geochemical testing showed
that the coal refuse material contains 9 to 19 percent pyrite which generates acid rock

drainage (ARD) upon exposure to air and water.”

Site specific upgradient background groundwater quality at Eagle No. 2
has not been established by HCC. However, the concentrations in groundwater in the
impacted area at Eagle No. 2 exceed the Regionai Average concentrations reported by
GeoSyntec, which were as follows: iron-total 12.42 mg/l; sulfate 17.32 mg/l; chlorides

47 mg/l; maﬁganese—total 0.114 mg/l; and, TDS 487 mg/l. (Exhibit 5)

14.  Itis evident that throughout the life of the Eagle No. 2, HCC was aware of
the impacts the refuse disposal areas were having on the groundwater at'Eagle No. 2, but
chose to disregard making changes which were recommended by Mr. Gastreich, who

was employed by HCC, to protect the groundwater at Eagle No. 2. HCC knowingly
7
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continued to do business in a manner which was degrading the groundwater at Eagle No.
2 including the groundwater utilized by the SVCD community water supply. In the
HCC memorandum, K.D. Gastreich stated that there was a very high potential for
pollution of a major aquifer used for the SVCD community water supply. K. D.
Gastreich concluded from available information that there is a potential for serious
groundwater contamination problems from “proposed gob areas No.3, No. 4 and No. 5
up dip of the Saline Valley Conservancy District water supply wells...unless some type of
impermeable barrier is placed beneath the refuse to be disposed of.” (Exhibit 7)

15.  Prior to April 1985, HCC utilized the cut and fill method in the West
Refuse Area from 1968 until 1978 and in South 40 Refuse Area from 1978 until 1984.
(Exhibit 2). Coal refuse disposai occurred in trenches reported to be between 20 to 25
feetdeep. Slurry No. 1 was used for slurry disposal from about 1968 until 1980. Slurry
No. 2 was used for slurry disposal from 1978 until 1985. (Exhibit 4).

16. Subsequent to the K. D. Gastreich memorandum, HCC applied for
construction authorization of Slurry No. 5. In the application process, HCC proposed to
use the slurry material to seal the bottom of the impoundment. HCC did not install an
impermeable barrier, as was recommended in fhe K. D. Gastreich memorandum, above
the existing refuse contained in the West Refuse Area, or use a new location where the
impermeable barrier could be placed on native materials between the refuse and the
underlying groundwater of the Henry Aquifer. Instead, HCC proposed to place in
excess of 20 feet of the fine-grained slurry material in the bottom of Slurry No. 5.

(Exhibit 8). However, HCC had no way of determining that a uniform layer of slurry
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would be deposited on the bottom of the impoundment. In addition, while the slurry
fines were accumulating on the bottom of the impoundment, contaminants could leak
through the bottom of the impoundment where no fines had accumulated. In 1987,
Slurry No. 5 dikes were constructed from gob, and coal slurry disposal began. Coal slurry
dispos.a] continued until 1991. (Exhibit 4)

17. In the Construction Authorization letter approving Slurry No. 5, the
I1linois EPA required that Well MW-19 (the contamination control well) not be
abandoned or inactivated without approval of the Illinois EPA. Approval to inactivate
or abandon the wells was to be granted only when pumping was no longer necessary for
groundwater contamination control. (Exhibit 9)

18. During the construction of Slurry No. 1 in about 1967, the native sandy
clay materials from the interior of Slurry No.1 were removed to build the perimeter dikes
around Slurry No. 1. (Exhibit 4) Carbon recovery was performed on the waste in

A Slurry No. 1 from 1984 to 1991. Coarse refuse was later disposed in Slurry No. 1 and
the dike heights were raised. This refuse area was then designated Slurry No. 1A. In
1991, when Slurry No 1A was constructed, HCC chose to use the slurry material to seal
the bottom of the impoundment, as was done at Slurry No. § and Slurry No. 3. By its
very nature, the placement of slurry material, which has questionable physical attributes
té seal the bottom of an impoundment (with no controls to ensure uniform deposition
thickness or any other quality control measures), did little toward protecting groundwater
resources.  In addition, while the slurry fines were accumulating on the bottom of a

portion of the impoundment, contaminants from the slurry leaked through the bottom of
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the impoundment completely unimpeded, where the shurry fines had not accumulated.

19. Furthermore, HCC was aware that lower permeability native materials
had been removed from the Slurry No. 1 area when it was first constructed.  In the
[1linois EPA letter approving Slurry 1A, the Illinois EPA indicated that Wells MW-19
and MW-21 (the contamination control wells) could not be abandoned or inactivated
without approval of Illinois EPA, and approval to inactivate or abandon the wells was to
be granted only when pumping was no longer necessary for groundwater contamination
control. (Exhibit 10)

20. Native sandy clay materials from the interior of Slurry No.3 were
removed to build the perimeter dikes around Slurry No. 3. (Exhibit 4) Coarse refuse
was later disposed in Siurry No. 3. At the time Slurry No 3 was proposed, the iliinois
EPA indicated in a letter that 35 I1l. Adm. Code 405.106 (d) required special provisions
to protect aquifer recharge areas, and re(juested further information regarding aquifer
protection at Siurry No. 3. (Exhibit 11) |

21. HCC indicated in a letter that the Henry Aquifer was immediately
overlain by a clay layer with a thickness of several feet which would serve as a barriér to
impede the flow of con.taminants from the Slurry No. 3 to the underlying aquifer. |
(Exhibit 12) Supplemental information provided by HCC indicated that the clay layer
did not cover the entire foot print of the préposed Slurry No. 3 area. (Exhibit 13) Due
to the potential effect Slurry No. 3-cou1d have on the aquifer beneath Eagle No. 2, HCC
estimated the expected amount of infiltration through the botfom of the impoundment.

The varied subsurface conditions at Slurry No. 3 required HCC to divide the

10
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impoundment into eleven sub-areas and detennine infiltration rates for each sub-area.
HCC calculated the anticipated initial infiltration rate to be approximately 42,000 gallons
per day for the entire Slurry No. 3 area. HCC indicated that, due to the Slurry No. 3 site
conditions, it would not be surprising to see infiltration amounts somewhat larger than
were indicated in the calculations. HCC further noted that the sub-areas that would
contribute the most seepage to the Henry Aquifer would also be the sub-areas likely to
receive the most fine-grained, least permeable slurry deposits once discharge into the
impoundment commenced. In addition, HCC stated that: “Lastly, the final
configuration and depth of the borrow area were such that the fine coal refuse, to be
disposed of therein, will not be in direct contact with the gray sands of the Henry
Formation aquifer anywhere on the site [Eagle No. 2 mine site].” Considering that some
of the highest contaminant concentrations in groundwater at Eagle No. 2 are found near
Slurry No. 3, HCC’s reliance on the fine-grained slurry material to seal the impoundment
has not proven effective through the years and it has failed to add‘ress groundwater
contamination at Eagle No. 2.

22. The technology that HCC pbroposed as its means of ensuring compliance
with water quality standards with regard to the installation of Slurry No. 5, Slurry No.
1A, and Slurry No. 3 relied on the fine-grained slurry material to seal the impoundments.
This approach has not proven to be effective through the years and has failed to prevent
groundwater contamination. HCC had other alternatives available to vit at the time,
including alternative disposal techniques such as placing a properly engineered

.impermeable barrier beneath the refuse to be disposed prior to the placement of the

11
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refuse. K. D. Gastreich indicated the need for such a barrier in his memorandum in
August of 1983, but HCC failed to implement this technology. (Exhibit 7) The
measures used by HCC have failed to protect the groundwater on and off the permit area
at Eagle No. 2.

23. In its Assessment, OMM stated: ““/n summary, the mine operated as an
underground coal mining facility from 1968 until July 1993. The surface operations
included six coal refuse management impoundments. Four o f the six disposal areas
initiated refuse disposal prior to the implementation of OMM s permanent program
regulations. In 1982 SVCD constructed this well field consisting of three pumping wells
which are located southwest of Peabody’s surface facilities. Since the initial well field
construction, SVCD hus instulled two more wells, the last one being insialled in lute
1995, Prior to the instillation of the last SVCD well, the minc ccased opcration and
initiated reclamation. The operator, through revision No. 6 submitted a site
characterization and corrective action plan wihich evaluates site characteristics and a
plan to remediate impacts produced by refuse disposal at the site. The Department finds
that the operator has submitted a plan that will positively impact effects of refuse
disposal-on the underlying aquifer.

Therefore; the assessment and findings of the probable cumulative impact
of all anticipated reclamation in the area on the hydrologic balance finds that the
corrective action plan has been designed to mitigate groundwater impacts and prevent

material damage to the hydrologic balance outside the permit area.”

12
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Wells GW15, GW16, GW17, and GW18 showed concentrations that
exceeded the GQS off site. (Exhibits 4 and 6) Some of the highest chemical
concentrations from offsite groundwater sampling that exceeded the applicable water
quality standards are as follows: sulfate 726 mg/l and TDS 1,715 mg/l. (Exhibit4) In
November of 1996, off site contamination, categorized as insignificant by OMM, was as
high as 2260 mg/] for TDS and1043 mg/I for sulfate, a1.1 indication that there was material
damage outside the boundary of Permit # 34. (Exhibit 6) The exceedences of GQS off
site at Eagle No. 2 indicated that there was material damage to the hydrologic balance

outside the permit area which was not acknowledged by OMM. -

Vo 5. Buocfir.

William E.Buscher

SUBSCRIBED A SWORN to before me
this day of ‘ , 2011. TP

QRIS

’r‘ T OFFIGIAL SEAL 1
/ * CYNTHIA L. WOLFE
— ’ % NOTARY PUBLIC, STATE OF ILLINOIS 3

&MY COMMISSION EXPIRES 10-2-2011
R S SR S

DA DR e

NOTARY PUBLIC

13
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Exhibit List

Exhibit - Results of Review, dated9/27/96, for Revision Application No. 6 to Permit No.
34 - Eagle No. 2 Mine, Appendix C, Assessment And F. indings Of Probable
Cumulative Hydrologic Impact completed by the IDNR OMM

Exhibit 2- Exhibit 2- Sanderson E.-W., [SWS Contract Report 262 & GeoSyntec Report
page 58 & Table 5-1

Exhibit 3- TDS concentration in a SVCD Well #3 on March 15, 2000 was 452 ppm

Exhibit 4- Third Amended Complaint Count I1, § 27

Exhibit 5- GeoSyntec Report Table 2- 2.

Exhibit 6- HCC quarterly monitoring data

Exhibit 7- HCC memorandum {August 12, 1983, K. D. Gastreich to 7. B. Coyne and D. G.
McDonald

Exhibit 8- February 6, 1987 McDonald to Bakowski

Exhibit 9- February 27 1987, Bargans to Wohlwend

. Exhibit 10- August 24, 1992, Kerr to HCC

- Exhibit 11- Jine 12, 1984, Bakowski to HCC

Er;chibit ]2—- O(‘;tober 16, 1984 McDonald to Bakowski

Exhibit 13- Received, October 16, 1984, (Anticipated Infiltration Losses into Henry Formation
Beneath Slurry #3 Settling Pond, Eagle # 2)

Exhibit 14-William E. Buscher Curriculum Vitae
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STATE OF ILLINOIS
DEPARTMENT OF NATURAL RESOURCES
OFFICE OF MINES AND MINERALS
I, Joseph Angleton, Manager of the Illinois Department of Natural Resources, Office of
Mines and Minerals, hereby certify that I am authorized to hold custody of the public records for
the Peabody Coal n/k/a Heritage Coal Company LLC in Gallatin County, Illinois, and
specifically Results of Review, dated 9/27/96, for Revision Application No. 6 to Permit No. 34 —

Eagle No. 2 Mine. The attached document is a true and correct copy of the public records in my

custody.

Y

i‘\BOSCP Angleton,

Swomn and authorized before me

this 1tabh day of February ___, 2011
/) o
ool K/ ;lxow
Notary Public

...... PP

34 B 5 Core s ALLA

g OFFICIAL SEAL 3
. RONDA K. BROWN §
- NOTARY PUBLIC, STATE OF ILLINOIS ]
Q.NYCOMMISSIQN EXPIRES 4-8-2011 %

PP

o
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Results of Review
Permanent Program Revision Application No. 6 to Permit No. 34
Peabody Coal Company
Eagle No. 2 Mine
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The Illinois Department of Natural Resources (Department), Office of Mines and Minerals, Land
Reclamation Division, the Regulatory Authority in Illinois under the Surface Mining Control and
Reclamation Act of 1977 (Federal Act), 30 U.S.C. Section 1201 et seq. has reviewed Peabody Coal
Company's (Peabody), Eagle No. 2 Mine application for revision No. 6 to Permit No. 34 in
accordance with the Surface Coal Mining Land Conservation and Reclamation Act (State Act),
225 ILCS 720, and the Department's regulations at 62 Tll. Adm. Code 1700-1850.

Peabody has submitted in writing the modifications required by the Department's April 11, 1996,
letter (Appendix A). These modifications have been reviewed and approved by the Department.
Pursuant to 62 lll. Adm. Code 1773.19, the Department has decided to approve the application as
modified. The Department's decision is based upon a review of the record as a whole, and is
supported and documented by the record. The finding and reasons for the Department'’s decision
are set forth below. The period for administrative review under 62 Ill. Adm. Code 1847.3
commences as of the date of this decision.

I. SUMMARY OF REVISION APPLICATION NO. 6 TO PERMIT NO. 34

Surface coal mining and reclamation operations revision application No. 6 to Permit No. 34
submitted by Peabody, for its Eagle No. 2 Mine, proposes a revision on 587.6 acres. The proposed
revision changes the post-mining land use to reflect the future of the Eagle No. 2 area. This revision
decreases the acreage in pasture with a corresponding increase in the post-mining acreage designated
as wildlife/wetland, water resources, and industrial/commercial.

The following is a summary of the pre-mining land uses shown by Peabody, and the proposed post-
mining land uses:

Original Approved Proposed

. Pre-mining Post-mining Post-mining
Cropland 182.0 56.3 . 56.3
Water Resources 17.0 1.3 3.0
Pastureland 26.0 513.8 363.8
Residential 0.0 0.2 » 0.2
Industrial/Commercial 323.0 16.0 215
Wildlife Habitat / Wetland 0.0 0.0 : 142.8
Forest 16.0 0.0 0.0
Undeveloped ‘ 20.0 0.0 0.0
Total 3780 *5816 *587.6

*There have been three (3) incidental boundary revisions which have added 9.6 acres to the original
permit. . ,
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I. PROVISIONS FOR PUBLIC PARTICTPATION

The Department finds that the public participation requirements of 62 Ill. Adm. Code 1773.13 and
1773.14 have been met.

The 587.6 acre permit application was filed with the Department on September 29, 1995, and was
deemed complete on November 6, 1995. The applicant placed a newspaper advertisement of the
proposed operation in the Gallatin Democrat, a newspaper of general circulation in the area affected,
published in Gallatin County, once a week for four consecutive weeks, beginning on November 30,
1995. The applicant filed two copies of the permit application with the County Clerk of Gallatin
County, in accordance with 62 Ill. Adm. Code 1773.13(a)(2), on November 27, 1995. Copies of
the application were sent to the following State Agencies: Illinois Department of Agriculture
(IDOA), Tllinois Environmental Protection Agency (IEPA), and Ilinois Historic Preservation Agency
(IHPA), and the Natural Resources Conservation Service (NRCS) on December 14, 1995, for
review and comment. Written notification of the application was given to those governmental
agencies and entities required to receive notice under 62 Ill. Adm. Code 1773.13(a)(3).

State Agency comments on this application have been received by the Department, with the source
and date of comments as follows: IDOA (December 22, 1995); IEPA (January 10, 1996); IHPA
(May 31, 1996); and Saline Valley Conservation District (January 3, 1996).

The NRCS did not comment on this application.

No requests for an informal conference or public hearing were received by the Department.

All comments received have been considered by the Department in reviewing this application. The
Department's responses to these comments are set forth in Appendix B,

All comments received on permit revision application No. 6 to Permit No. 34 have been furnished
to Peabody, and have been filed for public inspection at the office of the Gallatin County Clerk.

M. SUMMARY OF THE DEPARTMENT'S FINDINGS

The Department, upon completing its review of the information set forth in the application, the
required modifications submitted (see Appendix A) and information otherwise available, as described
below, and made available to the applicant, and after considering the comments of State Agencies,
and all other comments received, makes the following findings:
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A. Findings Required by 62 IIl. Adm, Code 1773.15

. 1773.15(b)X(1) The Department finds that the applicant or any person who owns or controls
the applicant is not currently in violation of the State Act, Federal Act or any other law or
regulation referred to in Section 1773.15(b)(1).

1773.15(b)(3) The applicant, anyone who owns or controls the applicant, or the operator
specified in the application does not control and has not controlled surface coal mining and
reclamation operations with a demonstrated pattern of willful violations of the Federal or
State Acts of such nature and duration and with such resulting irreparable damage to the
environment as to indicate an intent not to comply with the Federal or State Acts.

1773.15(c)(1) The permit application as modified is accurate and complete and all
requirements of the Fedeml and State Acts and the regulatory program have been complied
with.

1773.15(c)(2) Peabody has demonstrated that reclamation as required by the Federal and
State Acts and the regulatory program can be accomplished under the reclamation plan
contained in the permit application, as modified.

1773.15(c)(3)(A) The proposed permit area is not within an area under study or
administrative proceedings under a petition, filed pursuant to 62 Ill. Adm. Code 1764, to have
an area designated as unsuitable for surface coal mining operations.

. 1773.15(c)3)(B) The proposed permit area is not within an area designated as unsuitable for
mining pursuant to 62 Ill. Adm. Code 1762 and 1764 or subject to the prohibitions or
limitations of 62 Ill. Adm. Code 1761.11 and 1761.12, except as delineated as follow:

1761.11(a) The proposed permit area does not include any lands within the
boundaries of the National Park System, the National Wildlife Refuge Systemn, the
National System of Trails, the National Wildemess Preservation System, the Wild and
Scenic Rivers System, and National Recreation Areas designated by Act of Congress.

1761.11(b) The proposed permit area is not on any Federal lands within the
boundartes of any national forest.

1761.11(c) The proposed surface coal mining and reclamation operations will not
adversely affect any publicly owned park or any privately owned or publicly owned
places included on the National Register of Historic Places.

1761.11(d) The proposed permit area is within one hundred (100) feet of the outside
right-of-way line of public roads in Gallatin County, described in the original findings
for Permit No. 34 and incorporated herein by reference. This revision involves
relocation of land uses and does not propose any mining activity that will affect any
of the nearby public roads.
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The Department finds the interests of the public and affected landowners will be
~ protected from the proposed mining operations as a result of the measures to be taken
. by Peabody, described in the mining operations plan concerning these roads.

1761.11(e) The proposed permit area is within three hundred (300) feet of several
occupied dwellings. These dwellings were addressed in the Revision No. 1 to Permit
No. 34 findings and are herein incorporated by reference.

1761.11(f) The proposed permit area is not within three hundred (300) feet measured

horizontally of any public building, school, community, or institutional building. A
_church has recently (within two years) been constructed across Route 13 from the

mine entrance road and is within 300 feet of the permit area. This church is subject
' to valid existing rights. The permit area is not located adjacent to a public park.

1761.11(g) The proposed permit area is not within one hundred (100) feet measured
horizontally of a cemetery.

1773.15(c)(4) Not applicable to this revision.

1773.15(c)X5) The Department has assessed the probable cumulative impacts of all anticipated
coal mining on the hydrologic balance in the cumulative impact area, in accordance with
62 Ill. Adm. Code 1784 and finds that the operations proposed under the application have
been designed to prevent material damage to the hydrologic balance outside the proposed
permit area (see Appendix C).

1773.15(c)(6) Peabody has not préposed the use of existing structures in the permit
application.

1773.15(c)(7) No additional fees are required as a result of this revision. The Department
finds that the applicant has paid all reclamation fees from previous and existing operations as
required by 30 CFR 870. '

1773.15(c)(8) The requirements of 62 Ill. Adm. Code 1785 are not applicable to this
revision.

1773.15(c)(9) The requirements of this section are not applicable to this revision.

1773.15(c)(10) The Department finds the proposed activities will not effect the continued
existence of endangered or threatened species or result in the destruction or adverse
modification to the critical habitats as determined under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.). .

1773.15(c)(11) This section is not applicable to this application.
1773.15(c)12) The effect of the proposed permitting action on properties listed on or éligible
. for listing on the National Register of Historic Places has been taken into account by the

Department. The applicant performed a Phase I Archaeological survey on the undisturbed
portion of the proposed revision area. On May 1, 1996, American Resources Group, LTD.,
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recommended a project clearance. On May 31, 1996, the Illinois Historic Preservation
Agency (IHPA) cancm'red w:th the recommendatmn (See Appendix 'B' for comments made
by the IHPA). A

B. Findings Required by 62 Tll, Adm. Code 1785 (Applicable Sections)

1785.17 The requirements of this Sectxon are not applicable to underground mining
operations.

C. Compliance with 62 IIl. Adm. Code 1773.19

1773.19(a)(1) The Department has based its decision to approve, as modified, Peabody's
application for Revision No. 6 to Permit No. 34, Eagle No. 2 Mine, on the complete
application, public participation as provided by 62 Ill. Adm. Code 1773.13 and 1773.14,
‘compliance with all applicable provisions of 62 Ill. Adm. Code 1785, and the processing and
complete review of the application.

1773.19(a)(3) The Department is providing written notification of its final permit decision to
the following persons and entities:

A The applicant, each person who filed comments or objections to the permit
application, and each party to the public hearing;

B. The Gallatin County Board; and,
C.  The Office of Surface Mining.

All materials supporting these findings are a part of the public record and are hereby
incorporated by reference. Based upon the information contained in the Revision No. 6
application, information otherwise available and made available to the applicant, the
comments of State Agencies, all ﬁndings and information contained herein and conditions set
forth in Part TV, the Department is issuing, as modified, Peabody's application for Rev:smn
No. 6 to Permit No. 34.

Enter on behalf of the I]iinois Department of Natural Resources, Office of Mines and Minerals, Land
Reclamation Division as Regulatory Authority.

Brent Manning, Director
Ilinois Department of Natural Resources

Fred Bowman, Director
Office of Mines and Minerals

Dated: % 7/ 26
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IV. Pemmit Conditions

The permittee shall conduct surface coal mining and reclamation operations only on those
lands specifically designated as the permit area on the maps submitted with the application and
authorized for the term of the permit and that are subject to the performance bond or other
equivalent guarantee in effect pursuant to 62 Ill. Adm. Code 1800.

The permittee shall conduct all surface coal mining and reclamation operations as described
in the approved application, except to the extent that the Department otherwise duects in the

permit.

The permittee shall comply with the terms and conditions of the permit, all applicable
performance standards of the Federal and State Acts, and the requirements of the regulatory
program,

Without advance notice, delay, or a search warrant, upon presentation of appropriate

credentials, the permittee shall allow the authorized representatives of the Department and

Secretary of the United States Department of the Interior to:

1, Have the right of entry provided for in 62 Ill. Adm. Code 1840.12; and,

2. Be accompanied by private persons for the purpose of conducting an inspection in
accordance with 62 Ill. Adm. Code 1840, when the inspection is in response to an
alleged violation reported to the Department by the private person.

The permittee shall take all possible steps to minimize any adverse impacts to the environment
or public health and safety resulting from noncompliance with any term or condmon of this
permit, including, but not limited to:

1. Accelerated or additional monitoring necessary to determine the nature and extent of
noncompliance and the results of the noncompliance;

2. Immediate implementation of measures necessary to comply; and,

3. Warning, as soon as possible after learning of such noncompliance, any person whose

health and safety is in imminent danger due to the noncompliance.

As applicable, the permittee shall comply with 62 Ill. Adm. Cede 1700.11(d) for compliance,
modification, or abandonment of existing structures.

The permittee shall pay all reclamation fees required by 30 CFR 870 for coal produced under
this permit for sale, transfer, or use.

Within thirty (30) days after a cessation order is issued under 62 Ill. Adm. Code 1843.11,
for operations conducted under the permit, except where a stay of the cessation order is
granted and remains in effect the permitteeshall either submit to the Department the following -
information, current to the date the cessation order was issued, or notify the Department in
writing that there has been no change since the immediately precedmg submittal of such
information: «
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. 1. Any new information needed to correct or update the information previously
submitted to the Department by the permittee under 62 Ill. Adm. Code 1778.13(c),

or
2. If not previously submitted, the information required from a perrmt application by

62 Ill. Adm. Code 1778.13(c).

L In the event the use of reduced soil cover (less than 4 feet) to reclaim the refuse areas proves
unsuccessful, the Department will require the refuse to be covered with four feet of the best
available non-toxic and noncombustible material pursuant to 62 Ill. Adm. Code 1817.83.

I The applicant has proposed to utilize an alternative cover plan for coal refuse area Nos. 1,
3 and 5. This plan includes a one-foot, compacted layer to be constructed over the existing
gob surface. The applicant shall continue to provide the Department with documentation of
the density/moisture data for all areas subject to the compaction standard as outlined in the
permit application.
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ILLINOIS APPENDIX A

DEPARTMENT OF

NATURAL RESOURCES

Office of Mines and Minerals

524 South Second Streset, Springfield 62701-1787 . Jim Edgar, Governor @ Brent Manning, Director

April 11, 1996

Certified Mail No. 991 535

Mr. Larry Reuss

Peabody Coal Company
521 North Borders Street
Suite 101

Marissa, Illinois 62257

Dear Mr. Reuss:

The Department, after reviewing the information contained in the permit application and
information otherwise available, and made available to the applicant, and after considering the
comments of the Interagency Committee, and all other comments received, has determined that
modification of Peabody Coal Company’s Eagle No. 2 Mine, Revision No. 6 to Permit Application
No. 34 is necessary. The modifications to the application shall comply with the requirements of
62 Ill. Adm. Code 1777.11. The modifications required by the Department are enclosed here.’
. Absent the modifications required by the Department, the application does not demonstrate
compliance with the requirements of the Illinois Surface Coal Mining Land Conservation and
Reclamation Act, Regulations and Regulatory Program. -

The Department will issue a decision approving the Peabody Coal Company's Permit Revision
No. 6 to Application No. 34 when it receives and approves the modifications specified. If the
applicant does not desire to modify the permit application as described below, it may, by filing a
written statement with the Department, deem the permit revision application denied, and such
denial shall constitute final action,

The period for administrative review (62 Ill. Adm. Code 1775.11) shall commence upon:

1) Receipt by the applicant of a written decision from the Department, approving the
application as modified; or

2)  if the applicant’s modifications are insufficient, or if the applicant fails to submit the
required modifications, receipt by the applicant of a written decision from the
Depantment denying the permit application; or

.3)  receipt by the Department of the applicant's denial statement.

] » -~
. Eftective July 1, 1995, the i!fmo:s Department o Natural Resources was created through the consolidation of the Winois Depanment of Conservation, Department of Mines and
Minerals, Abangoned Minet Langs Rectamation Counii, the Depariment of Transportaton’s Division of Water Rescurces, ’
and the linais Siate Museum and Scientitc Surveys from the Riinois Depanment of Enerpy and Natura) Resourges.

[pantec on recydied and recyciabis paper)
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The modifications required by the Department are as follow:

1

2)

3)

Pursuant to 62 Ill. Adm. Code 1783.25(b), 1784.16(a) and 1784.23(c) and as
required by Part I-10-B of the application, the Department is requiring the applicant
to modify the application by submitting engineering certifications where the
modifications result in changes to maps, plans or cross sections submitted under the

original application.

Pursuant to 62 Il Adm. Code 1777.11(c) and as required by Part I-1 of the -

application, the Department is requiring the submittal of a verification by a
responsible official of the applicant for the information being submitted as a result
of this modification letter.

'Peabody has proposed five permanent impoundments. The intended use is spéciﬁed

as support for pasture. NRCS (formerly SCS) Engineering Field Manual, 1984,
recommends minimum pond depths for our region as 9 feet over 25 percent of the
pond area. Pursuant to 62 Ill. Adm. Code 1817.49(b), the Department is requiring
modification of the proposed plan to design all impoundments intended for
agricultural use to meet the NRCS design guidelines with respect to pond depth or
to designate another use for the proposed ponds. The Department notes that the
sizes and configurations of the proposed ponds (make-up lake, east borrow area.
pond, borrow area #5 pond, and freshwater lake) are well suited for wetlands if
properly designed and constructed. Should the applicant wish to propose wetlands
for these four ponds, the following information shall be required {(pursuant to
Sections 1784.13 and 1817.97) in addition to the ‘items required by
Section 1817.49(b)(1-10).

~A)  Characterization of soils which are to comprise the bottom substrate of the

wetlands. If any toxic- or acid-forming materials are present a complete
acid/base accounting is required. If such materials are to be covered by less
than four feet of non-toxic earth materials a contingency plan is required in
the event the lesser cover proves inadequate.

B) A map of the watershed for each wetland is required along with an acreage
figure for that watershed. (Watershed maps may be 1:24,000 scale or
larger.)

C) Anticipated water quality information is required for any pond which does
not have an NPDES monitoring point.

D) Diséharge structures must be properly designed.

E) A plan for vegetating the wetland with acceptabie species is required.
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F) Any additional wetland enhancement features (i.e., nest site development,
etc.) should be specified.

If the land uses are changed the Post-Mining Land Use Map and Part V of the
application shall be modified to accurately identify the land uses.

4) The applicant has proposed to retain two existing lakes as permanent
- impoundments. It is also proposed that three additional permanent impoundments
be created as the result of borrow activities necessary to provide soil cover for the
coal refuse area. Section 1817.49(a) and (b) of 62 Ill. Adm. Code allows the .
Department to approve permanent impoundments providing that a demonstration
of the requirements set forth in section are met. In order to assure compliance with
the above regulation, the applicant shall address the following items.

A) MAKEUP LAKE:

62 Ill. Adm. Code 1817.49(a)(8) requires a combination of principal and
emergency spillways. The plans submitted indicate a single 12-inch CMP
drop inlet structure. The applicant shall provide appropriate design
information for an emergency spillway. ,

B) EAST BORROW AREA:

The plan view of the east borrow area impoundment indicates a perimeter
berm will be constructed where needed to control drainage. The applicant
shall provide more specific details as to the location, extent and geometry of
the perimeter berm.

C) SOUTH BORROW AREA:

The plan yie\iv of the south borrow area shows a levee with a top elevation
of 362.0 feet. The applicant shall provide more specific details as to the
locations, extent and geometry of the levee.

D) . ALL IMPOUNDMENTS:

Part 1V 7-J-1-a of the UCM-1 application requires that impoundments, dam
locations and watershed limits be shown on the Mining Operations Map.
Based on the maps provided it is not possible to determine the watershed
limits. Additionally, the applicant has proposed considerable levee and
berm construction which appears to limit the drainage area. In order to
assure accurate watershed data and that the water level will be sufficiently
stable and be capable -of supporting the intended use, the applicant shall
-.provide maps whxch delineate the watershed for each xmpoundment In the
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5)

6)

7

8)

9) .

event that any acreage figures are revised, it will be necessary to provide
updated DAMS2 computer runs to reflect these changes.

The applicant has proposed that several roads be retained to facilitate the
post-mining land use of the site, yet the map indicates one permanent access road
for farming use. The applicant shall provide clarification as to which roads are
being proposed as permanent. Part V 1-C-5 of the UCM-1 application details the
information required for permanent roads. :

Pursuant to 62 Il. Adm. Code 1817.22, response II-13-F must be modified to
describe the removal and disposition of the topsoil in the new borrow area. Areas
of new disturbance with a topsoil replacement liability must either have topsoil
replaced or have an approved substitute material. :

62 Hl. Adm. Code 1784.14(b) requires each application to contain baseline
hydrologic information on all surface water bodies, such as streams, lakes and
impoundments, the location of any discharge into any surface water body in the
proposed permit and adjacent areas, and information. on the surface water quality
and quantity sufficient to demonstrate seasonal variation and water usage. The
applicant must submit a completed Schedule A for the proposed permanent
impoundment to be identified as the East Borrow Area Pond with Discharge
No. 009 as required by Part III 2-D-3-c. of the UCM-1 application.

Pursuant to 62 Ill. Adm. Code 1817.83, response V 4-B must be modified to
incorporate the provisions of IPR 62, its imposed conditions and the Site
Characterization and Corrective Action Plan. Any proposed expansions of the
cover variance area must also be addressed.

Pursuant to 62 Ill. Adm. Code 1783.12, the applicant shall submit additional
information to enable the Department to identify and evaluate the potential cultural,
archaeological and historic resources at the proposed borrow areas. This
information may include a completed Phase I cultural resource survey of the area.
Upon receipt of the applicant's submittal, and consultation with the Illinois Historic
Preservation Agency, the Department will make a determination of the effects the
proposed mining activities will have on properties listed on or eligible for listing on
the National Register of Historic Places. Sufficient information must be provided
to the Department to enable it to develop the prerequisite finding at 62 IIl. Adm.

~ Code 1773.15(c)(12).
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‘ If you have any questions please feel free to contact this office at (217) 782-4970 or
(618) 439-9111. -

Sincerely,
Fred Bowman, Director
Office of Mines and Minerals

FB:RM:js

cc.  R.Morgenstern

OSMRE
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APPENDIX B
CONSIDERATION OF COMMENTS AND OBJECTIONS

6211l. Adm. Code 1773.13(b) allows submission of written comments on applications for a revision.
The following are comments received from the State Agencies, County Board and other members
of the public and the Department's response to those comments.

Illinois Department of Agriculture

Comment - IDOA has reviewed revision 6 and has no comments to offer.

Response - Comment forwarded to the operator.

Illinois Environmental Protection Agency

The Illinois Environmental Protection Agency has completed its review of the subject mining permit
application and finds that additional information and/or clarification is needed as follows:

Comment - This revision proposes a new permanent impoundment to be identified as the East
Borrow Area Pond with Discharge 009. Although Discharge 009 was initially proposed in IPR 60
to OMM Permit No. 34, no Schedule A, effluent quality estimate, as required by 62 Ill. Adm.
Code 1784.14 b) 2) was found.

The applicant should submit a Schedule A for this discharge and indicate the receiving waters.
Response - The Department addressed this comment in Appendix A, Modification question No. 7.

Comment - The selected Curve Number (CN value) of 75 may be too low considering the proposed
final water surface area for the East Borrow Area Pond. This could cause inadequate spillway
design as required by 62 Ill. Adm. Code 1817.49(b)(9). The applicant should further justify the
selection of this value considering the proposed water surface area.

Response - The applicant has revised the Curve Number to a value of 85 in response to the Illinois
Environmental Protection Agency comments through modification to the original design. This value
appears to be appropriate in reflecting current field conditions. The change was incorporated into
the applicants response to the Department’s April 11, 1996 modification letter.

Comment - Initially, Pond 009 may not have sufficient sediment storage of detention time during the
course of the excavation of the East Borrow Area Pond as required by 62 . Adm.
Code 1817.46(c)(1)(C)(i) and (ii). The applicant should provide storage volume below spillway
elevation. :
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Response - Approval to construct Pond 009 was granted by the Department in IPR No. 6 on
September 25, 1995. Since that time Pond 009 has served to control surface runoff within the
borrow area primarily by pumpage. As such, detention times are significantly extended beyond that
of the normal inflow/outflow situations. Sediment storage capacity will be monitored in the field and
corrective maintenance action will be required if conditions warrant.

Comment - Spillways shall be designed for a 25 year 6 hour precipitation event in accordance with
62 1ll. Adm. Code 1817.40 b) 9). It appears all calculations are based on a 10 year 24 hour event.
All impoundment spillways proposed in this revision should be evaluated for this precipitation event.

Response - The applicant has revised the design to reflect a 25 year - 6 hour event in response to
Hlinois Environmental Protection Agency comments. Since adequate capacity was available in the
initial design, the configuration of the open channel spillway remains unchanged. The change was
incorporated into the applicants response to the Department’s April 11, 1996 modification letter.

Comment - An approximate final contour map is required by 62 Ill. Adm. Code 1784.13 b)3). At
a minimum, the applicant should show on an appropriate map general surface flow directions, all
permanent diversions and delineate final watersheds reporting to each impoundment. Also, drainage
should be shown to be controlled through the duration of the reclamation activities.

Response - For those areas subject to change under this revision adequate cross-sectional drawings
were provided to depict approximate final topography. This revision does not significantly alter the
surface configuration from that of the currently approved plan, except for the borrow areas which
are necessary as cover material for coal refuse within the permit area. In response to Iilinois
Envimmental Protection Agency comments, the applicant has also provided an additional map which
shows flow directions, permanent impoundment and watersheds. The change was incorporated into
the applicants response to the Department’s April 11, 1996 modification létter.

Comment - The drainage area tributary to the East Borrow Area Pond may be insufficient to sustain
stable water levels as required by 62 Ill. Adm. Code 1817.49 b)3). This, in conjunction with the
indefinite depth of excavation, may result in sizable changes in water surface area. The applicant
should show-that there will be sufficient inflow to maintain a stable water level.

Response - The applicant has revised the post-mining plan to leave this area as a wetland/wildlife
area in response to Appendix A, Modification Question No. 3. Seasonal fluctuations in the water
level will serve to mimic those found in natural wetlands creating areas that will transition between
moist soil units and water.

- Comment - This operation is presently co;vered under 1llinois Environmental Protection Agency
Permit No. IL0044661. Since changes are now proposed from that previously permitted, a modified
permit will be requlred

Response - This comment must be addressed by Peabody Coal Company through direct’
correspondence with the Illinois Environmental Protectxon Agency.
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1llinois Historic Preservation Agency

Comment - The Phase ] survey and assessment of the archaeological resources appear to be
adequate. Accordingly, we have determined, based upon this report, that no significant historic,
architectural, and archaeological resources are located in the project area.

Response - Comment forwarded to the operator.

Saline Valley Conservancy District
Comment - There are no boring logs presented for the proposed impbundmeﬁts.

Response - A total of eight borings were drilled within the area encompassing the proposed
impoundments. The borings were presented in Insignificant Permit Revision No. 62 to Permit
No. 34 which is on file with the Gallatin County Clerk for public inspection.

Comment - The depths of the impoundments are not indicated.

Response - Cross-sectional drawings were included in the application which show the anticipated
water depths.

Comment - The separation between the bottom of the impoundments and the underlying aquifer is
not indicated.

Response - Since no refuse is to be deposited in the impoundments, this information is not pertinent
to this revision. The borrow pits will be utilized to provide additional soil cover for the coal refuse

-areas,

. .C ‘omment - There is fio information provided which indicates thé separation of the éxisting gob and
slurry which is on the permit area and proposed to be covered and the underlying aquifer.
Response - As indicated in the coxfxment, the gob and slurry areas currently exist and no change

concerning these refuse areas is proposed. The revision addresses borrow areas to cover the refuse
and a reclamation plan change to allow the borrow areas to remain as permanent impoundments. *

o Informat:on concerning the separatlon between the refuse areas and the aquifer is not pertinent to

: thJs revision.

‘Comment - There was no discussion as to how groundwater contamination is going to be avoided
both presently and long term on the site. Please keep in mind that the Saline Valiey Conservation

- District anticipates operating in its well field for-over 50 years.

Response - This was addressed by Modification No. 8. As a response, Peabody incorporated the
site characterization report and corrective action plan. The corrective action plan objectives were
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. _ developed based on site characterization activities, and the geochemical, groundwater flow and -
precipitation infiltration models and discussions with the Department and IEPA. The objectives
include groundwater impact control and mitigation.

Comment - No existing groundwater information from monitoring wells was submitted as a part of
this application in order to determine the effect of this application on present and future groundwater

quality.

Response - See Modification No. 8. Peabody has, since issuance of Permit No. 34, monitored
groundwater for quality and quantity. The existing network of 14 active monitoring wells was
augmented with 25 additional observation wells. The additional wells were installed to provide
adequate information to assess the water quality for the site characterization report and corrective
action plan. :
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APPENDIX C
ASSESSMENT AND FINDINGS OF PROBABLE CUMULATIVE HYDROLOGIC IMPACT

The applicant must submit a determination of probable hydrologic consequences of the proposed
mining and reclamation operations, both on and off the permit area, as requlred by 62 Ill. Adm.
Code 1784.14(e).

Pursuant to 62 Ill. Adm. Code 1773.15(c)(5), the Department must make an assessment of the
probable cumulative impacts of all anticipated coal mining on the hydrologic balance in the
cumulative impact area, in accordance with 62 Ill. Adm. Code 1784.14(f), and find in writing that
the proposed operation has been designed to prevent material damage to the hydrologic balance
outside the permit area.

The following assessment and findings are intended to fulfill the above requirements.
I Assessment

Cumulative Hydrologic Impact Area The permitted area was for surface support facilities for the
underground mining of the Harrisburg (No.5) Coal. The mine was opened in 1968 and most of the
necessary facilities were constructed, and gob and slurry disposal was performed, prior to any
permitting requirements. Revision Nos. 1, 2, 3, 4, and 5 in addition to one incidental boundary
revision, added approximately 6,635 shadow area acres to the original surface 578.0 acres permitted.

The mine is located within the watershed of Cypress Ditch. This is a man-made waterway created
several years ago when the indigenous cypress forest was removed and the surrounding land
converted to agricultural uses. The waterway drains to the Saline River approximately three miles
downstream of the permit area. A U.S.G.S. monitoring station is maintained on the Saline River
(No. 03383530) approximately three miles downstream of the convergence. At this site the Saline
River has a drainage area of approximately 1062 square miles (Zuehls, et al., 1981).

Literally dozens of other mine sites, both active and abandoned, exist in the Saline River watershed.
Clearly, assessment of a watershed of this size would not provide an accurate understanding of the
impacts of this operation. In this particular site, significant groundwater resources exist which must
also be considered. The aquifer considered in this assessment may extend beyond the watershed of
Cypress Ditch and will be considered as well.

However, for the purposes of this assessment, the cumulative hydrologic impact area is considered
to be the watershed of Cypress Ditch and the underlying aquifer.

Surface Water The operation created several surface water impoundments to facilitate the
operations. Prior to these operations, there were no developed water resources in the permit area.
For this site, the applicant listed 17.0 acres of impoundments as developed water resources, primarily
sediment control ponds and the fresh water lake. In post-mining conditions, the applicant originally
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proposed to remove all of these impoundments and return the area to a mixture of pasture and
cropland. Revision No. 6 proposes 3.0 acres of developed water resources to remain for post-
mining land uses. Additionally, this revision proposes 116.0 acres to remain as wetland wildlife.
These changes were incorporated to acquire additional cover material to facilitate reclamation of the
waste disposal areas. The post-mining land uses, therefore, will change the amount of developed
water resources and wetland wildlife available to 3.0 acres and 116.0 acres, respectively.

Surface water quality information was also collected by the applicant at several locations. Four
locations on Cypress Ditch were utilized as collection points. Stations 701 and 702 are both
upstream of all mining and associated activities on separate tributaries of Cypress Ditch, Station 703
is located downstream of 702 and receives discharges from underground pumpage. Lastly,
station 704 is located downstream of all previous points and of all mining and associated activities.
A summary of the data from stations 701, 703, and 704 are presented in Table 1.

Table 1. Ambient Water Quality Data

Sta. 701 Sta. 703 Sta. 704

Max M Ave Max Min  Ave Max  Min Ave
pH 8.3 6.6 - 8.0 64 - 82 68 -
TDS 1090 130 495 1685 188 416 1249 115 475
TSS 243 6 453 50 3 14.1 151 4 55.2
Acid  -42 282 -191 117 -356  -255 -31  -320 228
Fe 7.7 0.29 1.91 524 05 15.6 87 032 276
Mn 175 0.04 0.34 136 004 069 071 0.07 028

The data in this table indicates only relatively minor impacts from the existing operation. The pH
at all stations ranges from just below neutral to slightly alkaline. It is at all times within acceptable
limits. Total dissolved solids (TDS) are also relatively low with downstream TDS actually less than
upstream values. The highest values are recorded just below Station 703 which received pumpage
discharge from the underground workings. However, there is no data to suggest that this high level
is aresult of this operation. In the general area there are many oil wells which in some cases have
historically been shown to discharge oil brines which have been a problem in these and similar areas
of southern Illinois. In any case, this high level is not so high as to cause concern. Total suspended
solids (TSS) range widely with some very high values occurring. These high values are more likely
due to much of the area surrounding the mine being used for row-crop agriculture, than from the
actual mining operation. Net acidity values also show that alkalinity is much greater than acidity.
Iron values are increased downstream in the area. Downstream of station 703, a very high iron value
of 524 mg/l was recorded on one occasion. As with TDS, the downstream values, while slightly
elevated on the average, are not so high as to cause concern by themselves.

During the active operations, and now reclamation, at this facility, the applicant will be required to
comply with all applicable State and Federal effluent limits. Adherence to these limits will help to
ensure that no adverse impacts occur to the hydrologic balance as a result of these operations.
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. ' Groundwater The operation is situated in an area of extremely good groundwater potential.
Preliminary reports by both Pryor (1956) and Zuehis, et al. (1981) indicated that the probability of
developing a reliable groundwater supply was excellent in this area. Reliable groundwater supplies
may be developed in the sands and gravels adjacent to the Ohio River, and have been in nearby Old
Shawneetown. Quite different conditions exist within and adjacent to the permit area. During the
Wisconsian glacial stage, slackwater dams formed which impounded vast amounts of melting water
from the receding glaciers. Approximately 13,000 years ago, one such dam gave way and the
ensuing flood waters entered the area approximately two miles north of Shawneetown skirting the
nearby Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River,
the flood waters forced their way through the gap between the nearby Wildcat and Gold Hills and
from there flowed along the present course of the Saline River. In the wake of this event, known as
the Maunie Flood, the channel filled with over 100 feet of sand and gravel, and is now classified as
the Henry Formation (Willman, et al., 1975). It is this filled channel that is currently being used for

the public and private water supplies adjacent to the mine site.

Structural geology of the area is quite complex, with several major faults and associated structures
in the area. The Henry Formation is located approximately 200 feet above the No. 5 Coal over most
of the area, however, the West Inman Fault is located on the eastern boundary of the shadow area
added by Revision No. 4. Here, the coal lies approximately 300 feet below the Henry Formation.
This mine is considered "wet" as it proposed to pump approximately 300,000 gallons per day (gpd)
from the underground works. Cartwright and Hunt (1978), stated that in a study of 15 underground
works only 4 mines pumped volumes of between approximately 80,000 and 1.3 million gpd. The

. water originated from drips from the sandstone unit directly overlying the No. 5 Coal. Information
presented in Nelson and Lumm (1984) suggests that at places not too distant from the mine
workings, this overlying unit may be exposed at the base of the unconsolidated material. Should this
be the case, this unit may be receiving direct recharge from the Henry Formation. However, as
stated earlier, over the mining area, this unit is 200 to 300 feet below the bottom of the glacial
meltwater channel and separated from it by very low permeability limestones, shales and occasional
sandstones. Potential to encounter additional water existed as mining progressed toward the West
Inman Fault, a nearly vertical normal fault, as faults may act as a secondary permeability feature
which may transmit water both from the surface and/or other formations. However, in modifications
to Revision No. 4, the mine plan stated that as mining progressed towards this area, mining would
cease should conditions degrade. '

The operation consumed a total of approximately 1.5 million gpd of groundwater. This came from
primarily two-sources. Of this total, 300,000 gpd were pumped from the underground works, and
the remainder was withdrawn directly from the Henry Formation for such uses as makeup water in
the preparation plant, sanitary water supplies and for underground dust suppression. However, the
~withdrawal of this amount was not anticipated to have any detrimental impacts to water quantity in
the area. This conclusion is based on a report prepared for the Saline Valley Conservancy District
(SVCD) by the Illinois State Water and Geological Surveys. The Surveys prepared a report on the
feasibility of installing municipal water wells into the same aquifer that underlies the permit area.
The report suggested a site approximately one half mile to the northwest of the permit area but
. easement problems forced the SVCD to install the three wells approximately 2500 feet from the
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southwest corner of the permit area. Information presented in the report prepared for the SVCD
(Poole and Sanderson, 1981) showed that for a well with a capacity of 1.7 million gpd, drawdowns
at a distance of 3000 feet away may be as much as 9.9 feet, based upon the constraints which are
used to develop the aquifer model. However, at distances of one mile or more, the drawdown on
the piezometric surface was estimated at less than two feet. Since the installation of SVCD’s three
initial production wells, SVCD has installed two additional pumping wells, one of which is located
approximately 1400 feet west of Slurry No. 5. It should be noted that there are several high capacity
irrigation wells in the area which are much closer to the SVCD wells. These may contribute to
interference with SVCD’s wells. Any future development on the part of the SVCD to install more
wells or to expand its well field should take into account the impacts of water production from these
sources as well. :

Even though it is not anticipated that any adverse impacts will result to adjacent water levels, very
little information was available to quantitatively assess the impacts of this operation on groundwater
quality prior to the submittal of Revision No. 6. The method by which the applicant was previously
disposing of its coarse refuse material was the primary concem. A cut and fill method was used
during most of the life of the mine. Trenches were dug approximately thirty feet deep and the refuse
was placed into them. With a thin clay cover of approximately less than ten feet, the material was
being placed into the aquifer itself.

Under ambient conditions, measurements made by the applicant showed that the hydraulic gradient
was quite low and hence any contamination would not move very far from the mine site.
Additionally, once the production well at the mine began operating, any contaminant would tend to
be localized at the mine site. With the installation of a high capacity well field in relatively close
proximity to the refuse disposal area, it became necessary for the applicant to employ more
sophisticated analytical methods for the prediction of impacts to the hydrologic balance.

Initially, the applicant used Random Walk, a mass transport groundwater model first developed by
Prickett, et al. (1981). The program takes into account physical characteristics of the aquifer, water
withdrawals or injection, pollutant loading and movement rates. The study looked at the increases
to total dissolved solids (TDS). Ambient conditions for this area assumed that initial TDS levels
were approximately 338 parts per million (ppm). Results show that the TDS levels are not increased
at the SVCD wells as long as the mine operates its pumping wells. This is due to the fact that the
mine's pumping wells produce a hydraulic gradient such that all infiltration at the mine goes to the
mine’s own supply well. However, when the wells at the mine are no longer active, the pollutants
are predicted to move toward the SVCD wells. TDS is predicted to reach a maximum concentration
of 388 ppm in the SVCD wells approximately 30 years after the anticipated mine closure. This is
because the mine's water supply well would no longer be functioning and the municipal wells would -
be the controlling factor in the area's hydraulic gradient. As the site is reclaimed and cover is placed -
over all of the waste areas, the flow to the aquifer is anticipated to diminish from the refuse areas.
This will result in a slight reduction of TDS concentration reaching the wells. The long term impact,
30 years from mine closure, to the SVCD wells is estimated at a final TDS concentration of 373 ppm
or an increase of 10.4 percent. Such an increase is not anticipated to be an adverse impact to the
public water supply, as even with this increase, the final level is still well below all applicable -
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drinking water standards. As a part of the study, several additional monitoring wells were installed
to gather basic information and provide calibration for their modeling study. For the most part, these
wells were installed directly between the waste disposal area and the adjacent SVCD wells.

In 1985, the Department required Peabody to perform a hydrogeologic investigation of the site prior
to issuance of Permit No. 34. The investigation utilized a numerical groundwater flow model and
included an assessment of potential impacts to the Henry Aquifer by mining activities. The
investigation showed that no significant groundwater impacts were occurring outside the mine site
permit boundary. The report was accepted by the Department and Permit No. 34 was approved.

In 1992, Peabody conducted a subsurface exploration for the proposed construction of Slurry Cell
No. 6. Additionally, Peabody commissioned a groundwater quality assessment in 1992 as a
requirement of a permit modification for the installation of Slurry No. 1A. The assessment consisted
of a geophysical delineation of the extent of impacted groundwater. The results showed that extent
of groundwater impacted by mining activities was largely limited to the area within the permit
boundary. Both IEPA and the Department responded favorably to the report but required additional
characterization of the nature and extent of impacted groundwater. '

Most recently, a site characterization report and corrective action plan was prepared for the Peabody
Coal Company Eagle No. 2 Mine by GeoSyntec Consultants. The site characterization addressed
concems regarding the effects to groundwater quality from coal refuse areas and the potential effects
to nearby groundwater users. The additional characterization of impacted groundwater implemented
by the 1992 study was incorporated by the site characterization report.

A total of 25 monitoring wells were monitored biweekly beginning on December 13, 1994 and
continued through March 23, 1995, The wells were sampled and analyzed for selected Class I water
quality constituents. The results of the site characterization activities determined that groundwater
quality consists of elevated total dissolved solids (TDS) and sulfate concentrations which are limited
to the area within the Permit No. 34 boundary except for small areas along the northern edge of the
site. Sulfate comprises about 40 to 60 percent of the elevated TDS. Chloride, iron and manganese
concentrations and pH observed from groundwater samples collected are within the ranges of
background values for this area. Geochemical testing showed that the coal refuse material contains
9to 19 percent pyrite which generates acid rock drainage (ARD) upon exposure to air and water.
. The ARD is the primary factor contributing to the elevated TDS in the groundwater.

The site characterization defined borrow areas which would provide suitable material for
constructing a final cover system for the coal refuse materials. With this information, a corrective
action plan (CAP) was developed utilizing the site characterization results to supplement the
reclamation plan. The CAP has two main elements: coal refuse (ARD) source control, -and
groundwater impact mitigation. The ARD source control element consisted of an enhanced final
cover system for the coal refuse area to limit infiltration of precipitation and prevent further
generation of ARD, which would help in decreasing TDS levels. The second element consists of
three additional shallow groundwater extraction wells to mitigate the areas beneath the site with
greatest effects on groundwater.




Electronic Filing - Received, Clerk's Office, April 11, 2011

I1. Findings

Surface Water The applicant proposes to leave 3.0 acres of developed water resources and 116.0
acres of wetland wildlife in the permit area. The pre-mining conditions indicate that 17 acres of

“developed water resources existed. This reduction is a result of some of the area being changed to

wetland wildlife.

Surface water quality should not be significantly deteriorated as a result of these activities.
Downstream increases may occur for some parameters such as total dissolved solids, but the
increases should not be so high as to cause adverse impacts in downstream water usage.
Additionally, the applicant must at all tines comply with all applicable State and Federal effluent
limits. Adherence to these limits will help to ensure that no adverse impacts occur to the hydrologic
balance outside the permit area.

Groundwater The proposed permit area is located in an area of excellent groundwater potential. The
amount of groundwater still used by this operation will contribute to a constant drawdown of the
piezometric surface in and adjacent to the permit area. However, based on information available to
the Department, this usage combined with careful development of the aquifer by future users, should
ensure that the proposed operation will not adversely affect adjacent groundwater yields.

Groundwater quality is not expected to be further impacted negatively with the approval of Revision
No. 6. Previous waste disposal practices initially caused concern that nearby municipal water
supplies might be degraded. Revision No. 6 incorporates the initiation of the corrective action plan,
which consists of placement of an enhanced final cover system over the waste disposal area and
additional groundwater extraction wells. The extraction wells will allow the operator to remove
elevated TDS from the groundwater system in order to facilitate groundwater impact mitigation at
the waste disposal area.

. In summary, the mine operated as an underground coal mining facility from 1968 until July 1993.
. The surface operations included six coal refuse management impoundments. Four of the six disposal

areas initiated refuse disposal prior to the implementation of OMM’s permanent program
regulations. In 1982 SVCD constructed its well field consisting of three pumping wells which are
located to the southwest of Peabody’s surface facilities. Since the initial well field construction,
SVCD has instalied two more wells, the last one being installed in late 1995. Prior to the installation
of the last SVCD well, the mine ceased operation and initiated reclamation. The operator, through
Revision No. 6, submitted a site characterization and corrective action plan which evaluates site
characteristics and a plan to remediate impacts produced by refuse disposal at the site. The
Department finds that the operator has submitted a plan that will positively impact effects of refuse
disposal on the underlying aquifer.

Therefore, the assessment and findings of the probable cumulative impact of all anticipated
reclamation in the area on the hydrologic balance finds that the corrective action plan has been
designed to mitigate groundwater impacts and prevent material damage to the hydrologic balance
outside the permit area. ' :
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® | APPENDIX D
DECISION ON PROPOSED POST-MINING LAND USE OF PERMIT AREA

Post-mining land use has been approved in accordance with the requirements of 62 Iil. Adm.
Code 1817.133. The surface land areas affected by underground mining activities will be restored
in a timely manner to conditions that are capable of supporting the uses which they were capable of
supporting before any mining, or to higher or better uses achievable under the criteria and
procedures of 62 Ill. Adm. Code 1817.133.

The premining, approved post-mining and revised post-mining land use acreage of the Eagle No. 2
area are as follows:

Original Approved Proposed

Pre-mining Post-mining Post-mining
Cropland 182.0 56.3 56.3
Water Resources 17.0 13 3.0
Pastureland 26.0 513.8 363.8
Residential 0.0 0.2 0.2
Industrial/Commercial 323.0 16.0 21.5
Wildlife Habitat / Wetland 0.0 0.0 142.8
Forest 10.0 0.0 , 0.0
. Undeveloped 20.0 0.0 0.0
Total 378.0 2816 2816

IBR 1 added 2.0 acres on October 28, 1995, IBR 2 added 2.0 acres on May 28, 1996, IBR 3 added
1.0 acre on October 22, 1996, and IBR 7 added 4.6 acres on July 24, 1992. This is an increase of
9.6 acres that was added to the original pre-mining permit.

Proposed wetland wildlife with 116.0 acres and proposed fish and wildlife (herbaceous) with 26.8
have been combined in the proposed wildlife habitat/wetland category and equal 142.8 acres.

A change in post mining land use is proposed due to the retention of the make-up and fresh water
lakes as well as the proposed east and south borrow areas. The proposed land use change includes
an increase in water acres, an increase in wildlife habitat/wetland acres, and a decrease in pasture
acres. The retention of the permanent impoundments will compliment the planned land use of pasture
which is the currently approved land use for the Eagle No. 2 slope area. In addition several power
lines and roads are proposed to be retained for permanent access and future use by the local utility.

The Department thus finds the land areas affected by surface coal mining activities will be restored
in a timely manner to conditions that are capable of supporting the use which they were capable of
supporting before mining or to higher or better use achievable under the criteria and procedures of
62 Ill. Adm. Code 1817.133. The plan of restoration submitted by Peabody does not present any
. actual or probable hazard to public health or safety nor does it pose any actual threat of water
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diminution or pollution as indicated in Appendix C, and the proposed land uses following mining are
not impractical or unreasonable as all the post-mining land uses existed prior to mining and are found
in the adjacent surrounding areas. The land uses are not inconsistent with any applicable land use
‘policy or plan known to the Department and no objections were heard from any governmental
agency with such authority. The plan does not involve unreasonable delay in implementation and
is not in violation of any other applicable law known to the Department
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between transmissivity, storage, and the lowering of water levels in the vicin-
ity of a pumped well: :

During the December 1980 test, the effects of pumping Test Well No. 1 were mea-
sured in the pumped well and in three observation wells. The locations of the
wells used during the test are shown in figure 5. The drillers logs of the
wells are included in appendix B-1. The test well was pumped continuously for
1430 minutes at a constant rate of 1090 gpm (69 L/s). Drawdowns were deter-
mined by comparing water levels measured before pumping started with water le-
vels measured during the pumping period. The data collected are included in
appendix B-2. o

During the test pumping period, several water samples were collected to determine
the mineral quality of the groundwater. The samples were analyzed by the lab-
oratories of the I11inois Environmental Protection Agency and the State Water
Survey. Appendix C gives results of the analysis of the sample collected after
pumping 23 hours. :

The aquifer test data and the nonequilibrium formula (Walton, 1962) were used
to calculate the hydraulic properties of the sand and gravel aquifer. Results
of the analysis indicate that the ﬁransmissivity (T) of the aquifer averages
about 80,500 gpd/ft (1.16 x 10-2 m¢/sec) and the hydraulic conductivity (K) is
about 875 gpd/ft2 (4.13 x 10-4 m/sec), a reasonable value for the fine-to-
medium sand encountered at the test well site. The storage coefficient (S) in
the vicinity of the test well was computed to be about 0.00063, a value repre-
sentative of artesian conditions. Hydraulic properties determined from the

well test data analysis are summarized in table 1.

The effects of a groundwater development can be simulated using aquifer models
that have straight-line boundaries and an effective width, length, and thickness.

Aquifer model

TABLE 1. Transmissivity and storage coefficient at the aquifer test site.

Transmissivity(T)
Method of o (gpd/f;l Storage
Well analysis {x 1.438 x 1077 = m¥/s) coefficient (35)
oW1 " Time-drawdown (Theis) 73,500 .00077
Time-drawdown (Jacob) 78,800 . 00062
0W2 Time-drawdown (Theis) 78,100 ©.00064
Time-drawdown (Jacob) 84,600 .00053
OW3 Time-drawdown (Theis) ' 78,100 .00067
Time-drawdown (Jacob) ‘ 92.800 .00048
™ Time-drawdown (Jacob) 80,000 - —_—
Distance-drawdown 78,100 . 00067
T average = 80,500 gpd/ft (1.16 x 10-2 m2/s) '

Hydraulic conductivity (K} = 875 gpd/ft2 (4.13 x 10°“ m/s)

S average = .00063
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clean sand according to Freeze and Cherry [1979]. These initial estimates of the
‘hydraulic conductivity values were adjusted during the calibration process. The final
_values utilized in the ground-water flow model were in the range of 0.55t0 240 fud (2
'x 10% 1o 8 x 107 cm/s) throughout the site. 7 sws
Ve VLIRS 292 Qe s, 76{"/51

The areal distributions of hydrauhc conducuvxty representing the shallow and deep
ground-water zones in the model are shown in Figure 5-5 and 5-6. These values are

within the range of the field data. Five hydraulic conductivity zones in the shallow
ground-water zone and three hydraulic conductivity zones in the deep ground-water
zone are presented in the calibrated model to account for the difference in material
properties for the observed configuration of the aquifer potentiometric surfaces. This
approach is valid for two reasons: (i) field hydraulic conductivity cannot be known.
everywhere within the model domain; and (ii) the water table configuration has been

formed in response to material properties and external hydraulic stresses. |

Hydraulic Heads of the Aquifers

Cell values of hydraulic head for both shallow and deep ground-water zones are
solved numerically by the MODFLOW model through an iterative process. To start
the solution, an arbitrary value of the hydraulic head is given for each node of the
model grid for each layer. An arbitrary starting head value is permitted si